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FEDERAL  INFORMATION  POLICY  OVERSIGHT 


THURSDAY,  JUNE  13,  1996 

House  of  Representatives, 
Subcommittee  on  Government  Management, 

Information,  and  Technology, 
Committee  on  Government  Reform  and  Oversight, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:30  a.m.,  in  room 
2154,  Rayburn  House  Office  Building,  Hon.  Stephen  Horn  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Horn,  Flanagan,  Blute,  Maloney, 
Owens,  Peterson,  and  Clinger  (ex  officio). 

Staff  present:  J.  Russell  George,  staff  director  and  counsel;  Mark 
Uncapher,  professional  staff  member  and  counsel;  Council  Nedd 
and  Mark  Brasher,  professional  staff  members;  Andrew  G.  Richard- 
son, clerk;  Ian  Davidson,  staff  assistant;  and  Mark  Stephenson  and 
David  McMillen,  minority  professional  staff  members. 

Mr.  Horn.  Good  morning.  The  Subcommittee  on  Gk)vernment 
Management,  Information,  and  Technology  will  come  to  order,  a 
quorum  being  present. 

It  is  a  hallmark  of  a  free  society  that  those  who  are  governed 
have  access  to  the  information  within  the  control  of  those  who  gov- 
ern. James  Madison  said  it  most  eloquently  when  he  wrote,  "A  pop- 
ular government  without  popular  information  or  the  means  to  ac- 
quiring it,  is  but  a  prologue  to  a  farce  or  a  tragedy,  or  perhaps 
both.  Knowledge  will  forever  govern  ignorance,"  said  Madison,  "and 
a  people  who  mean  to  be  their  own  governors  must  arm  themselves 
with  the  power  that  knowledge  gives." 

It  was  in  this  spirit  that  three  decades  ago.  Congress  passed  the 
Freedom  of  Information  Act,  or,  as  it  is  commonly  referred  to,  the 
FOIA  Act.  As  the  1966  committee  report  which  introduced  the  act 
stated,  the  Freedom  of  Information  Act  would  provide  a,  "True  Fed- 
eral public  record  statute  by  requiring  the  availability  to  any  mem- 
ber of  the  public  of  all  the  executive  branch  records  described  in 
its  requirements." 

It  is  noteworthy  that  the  first  report  issued  by  the  House  Com- 
mittee on  Government  Reform  and  Oversight  in  this  Congress  is  "A 
Citizens'  Guide  on  Using  the  Freedom  of  Information  Act  and  the 
Privacy  Act  of  1974  To  Request  Government  Records."  In  the  years 
since  its  enactment,  the  types  of  information  and  the  format  in 
which  they  are  maintained  have  advanced  tremendously.  The  num- 
ber of  requests  which  the  departments  and  agencies  receive  exceeds 
600,000  each  year.  The  Federal  Bureau  of  Investigation  has  a  back- 
log of  4  years  on  its  responses  to  FOIA  requests.  I  should  know; 

(1) 


I  was  informed  of  that  fact  when  I  sent  a  letter,  knowing  this  hear- 
ing would  eventually  be  coming,  seeking  information  under  the  act. 
We  hope  to  learn  from  our  witnesses  this  morning  how  the  Free- 
dom of  Information  Act  has  fulfilled  its  mandate  and  their  sugges- 
tions for  improving  its  implementation. 

The  subcommittee  will  hear  from  Rosljoi  A.  Mazer,  the  Deputy 
Assistant  Attorney  Greneral  in  the  Office  of  Policy  Development  of 
the  Department  of  Justice.  The  Department  of  Justice  has  general 
oversight  responsibility  for  the  Freedom  of  Information  Act. 

We  will  next  hear  from  representatives  of  the  Federal  Bureau  of 
Investigation  and  the  Department  of  Defense,  and,  as  many  of  you 
are  undoubtedly  aware,  the  actions  of  the  FBI  have  come  under  fire 
when  it  was  revealed  that  highly  confidential  records  have  been 
misused  by  the  White  House.  These  records  pertained  to  former 
White  House  staff  members  from  the  Reagan  and  Bush  administra- 
tions, some  of  whom  have  been  working  on  Capitol  Hill. 

The  records  were  requested  in  the  name  of  a  high  White  House 
official.  The  FBI  seemed  to  have  no  problem  immediately  providing 
339  files  about  which  we  now  know,  and  there  are  probably  others. 
These  records  were  to  be  reviewed  by  the  employees  of  the  Clinton 
administration,  seeking  derogatory  information  on  the  former 
White  House  employees.  This  is  a  most  serious  matter.  It  will  be 
handled  by  the  full  committee  next  week.  The  Privacy  Act  was  en- 
acted to  prevent  this  unwarranted  intrusion  into  the  privacy  of 
Americans  using  information  maintained  by  the  Federal  Govern- 
ment. 

In  brief,  the  Privacy  Act  is  designed  to  prevent  Big  Brother, 
whether  President,  Presidential  aide.  Members  of  Congress,  or  a 
career  civil  servant,  from  looking  into  possible  confidential  informa- 
tion unless  there  is  a  legitimate  need  to  know.  Dirty  politics  is  not 
a  legitimate  need  to  know. 

The  Office  of  Management  and  Budget  will  be  brought  before 
this  subcommittee  to  discuss  its  oversight  of  the  Privacy  Act  in  the 
next  few  days.  The  subcommittee  will  also  receive  testimony  this 
morning  from  representatives  of  groups  which  frequently  make  re- 
quests under  the  Freedom  of  Information  Act. 

Our  last  panel  will  consist  of  officials  from  the  General  Services 
Administration,  public  interest  groups,  and  private  attorneys  com- 
menting on  the  effectiveness  and  implementation  of  the  Govern- 
ment in  the  Sunshine  Act  and  the  Federal  Advisory  Committee 
Act. 

As  with  the  Freedom  of  Information  Act,  the  Sunshine  Act  af- 
fords Americans  firsthand  access  to  the  decisionmaking  process  of 
the  Federal  Government.  The  Federal  Advisory  Committee  Act  re- 
quires the  General  Services  Administration  to  review  the  number 
of  advisory  committees  in  use  and  to  determine  whether  they  are 
fulfilling  their  intended  purpose. 

I  will  now  ask  the  gentleman  who  represents  the  minority,  Mr. 
Peterson,  if  you  have  an  opening  statement.  If  you  don't,  we  will 
move  to  Senator  Leahy.  I  know  he  is  pressed  for  time.  But  if  you 
do. 

[The  prepared  statement  of  Hon.  Stephen  Horn  follows:] 
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Opening  statement  of 

The  Honorable  Stephen  Horn,  Chairman 

June  13,  1996 

Good  morning.  The  subcommittee  will  come  to  order. 

It  is  the  hallmark  of  a  free  society  that  those  who  are  governed  have  access  to  the 
information  within  the  control  of  those  who  govern.  James  Madison  said  it  most  eloquently 
when  he  wTote: 

"A  popular  Government  without  popular  information  or  the  means  of  acquiring  it.  is  but  a 
Prologue  to  a  Farce  or  a  Tragedy  or  perhaps  both.   Knowledge  will  forever  govern  ignorance, 
and  a  people  who  mean  to  be  their  own  governors,  must  arm  themselves  with  the  power 
knowledge  gives." 

It  was  in  this  spirit  that  three  decades  ago.  Congress  passed  the  Freedom  of  Information 
Act.  or  as  it  is  commonly  referred  to.  the  FOIA.  As  the  1966  committee  report  which 
accompanied  the  Act  stated  the  Freedom  of  Information  Act  would  provide  a  "true  Federal 
public  records  statute  by  requiring  the  availability,  to  any  member  of  the  public,  of  all  of  the 
executive  branch  records  described  in  its  requirements  ...  ." 

It  is  noteworthy,  that  the  first  report  issued  by  the  House  Committee  on  Government 
Reform  and  Oversight  is  "A  Citizens  Guide  on  using  the  Freedom  of  Information  .Act  and  the 
Privacy  Act  of  1974  to  Request  Government  Records." 

In  the  years  since  its  enactment,  the  types  of  information,  and  the  format  in  which  they 
are  maintained  have  advanced  tremendously.  The  number  of  requests  which  the  departments  and 
agencies  receive  exceeds  SIX  HUNDRED  THOUSAND  (600.000)  each  year.  The  Federal 
Bureau  of  Investigation  has  a  backlog  of  four  years  on  its  responses  to  FOIA  requests.  I  should 
know.  I  was  informed  of  that  fact  when  I  sent  a  letter  seeking  information  under  the  act.  We 
hope  to  learn  from  our  witnesses  this  morning  how  the  FOIA  has  fulfilled  its  mandate,  and  their 
suggestions  for  improving  its  implementation. 

The  subcommittee  will  hear  from  Roslyn  Mazer.  Deputy  Assistant  Attorney  General  in 
the  Office  of  Policy  Development.  Department  of  Justice.  The  Justice  Department  has  general 
oversight  responsibility  of  the  Freedom  of  Information  Act.  We  will  next  hear  from 
representatives  of  the  Federal  Bureau  of  Investigation  and  the  Department  of  Defense.  As  many 
are  undoubtedly  aware,  the  actions  of  the  FBI  have  come  under  fire  when  it  was  revealed  that 
highly  confidential  records  have  been  misused.  These  records  pertained  to  former  White  House 
staff  members  from  the  Reagan  and  Bush  administrations  —  some  of  whom  have  been  working 
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on  Capitol  Hill.  The  records  were  requested  in  the  name  of  a  high  White  House  official.  The 
F.B.I,  seemed  to  have  no  problem  immediately  providing  the  339  files  about  which  we  now 
know.  These  records  were  to  be  reviewed  by  employees  of  the  Clinton  administration  seeking 
"derogatory  information"  on  the  former  White  House  employees.  This  is  a  most  serious  matter. 
The  Privacy  Act  was  enacted  to  prevent  this  unwarranted  intrusion  in  the  privacy  of  Americans 
using  information  maintained  by  the  Federal  Goverrunent.  In  brief  the  Privacy  Act  is  designed 
to  prevent  Big  Brother  ~  whether  the  President,  Presidential  aide,  or  career  civil  servant  --  from 
looking  into  possible  confidential  information  unless  there  is  a  legitimate  need  to  know.  Dirty 
politics  is  not  a  legitimate  need  to  know.  The  Office  of  Management  and  Budget  will  be  brought 
before  this  subcommittee  to  discuss  its  oversight  of  the  Privacy  Act  in  the  next  few  days. 

The  subcommittee  will  also  receive  testimony  this  morning  from  representatives  of 
groups  which  frequently  make  requests  under  the  Freedom  of  Information  Act.  Our  last  panels 
will  consist  of  officials  from  the  General  Services  Administration,  public  interest  groups  and 
private  attorneys  commenting  on  the  effectiveness  and  implementation  of  the  Government  in  the 
Sunshine  Act  and  the  Federal  Advisory  Committee  Act.  As  with  the  Freedom  of  Information 
Act.  the  Sunshine  Act  affords  Americans  firsthand  access  to  the  decision  making  process  of  the 
Federal  Government.  The  Federal  Advisory  Committee  Act  requires  the  General  Services 
Administration  to  review  the  number  of  advisory  corrunittees  in  use  to  determine  whether  they 
are  fulfilling  their  intended  purpose. 

We  thank  you  all  for  joining  us.  We  look  forward  to  your  testimony. 

Without  objection,  we  are  being  joined  this  morning  by  the  Senator  from  Vermont,  Mr. 
Leahy.  He  has  devoted  a  substantial  part  of  his  distinguished  legislative  career  to  advancing 
citizen  access  to  government  information.  He  has  requested  the  opportunity  to  testify  on  his  bill 
S.  1090,  the  "Electronic  Freedom  of  Information  Improvement  Act,"  a  proposal  the 
subcommittee  will  consider  during  tomorrow's  legislative  hearing.  Senator  Leahy's  legislation 
is  intended  to  ensure  that  government  records  maintained  in  an  electronic  format  are  fully 
available  under  the  Freedom  of  Information  Act.  Although  companion  legislation  has  not  yet 
been  introduced  in  the  House,  I  share  the  Senator's  interest  in  making  sure  that  information 
access  laws  keep  pace  with  changing  technology. 

We  welcome  you  Senator  Leahy. 


Mr.  Peterson.  Mr.  Chairman,  I  do  have  a  short  statement. 

Mr.  Horn.  Please  go  ahead. 

Mr.  Peterson.  Thank  you,  Mr.  Chairman,  for  holding  this  hear- 
ing today,  and  first  of  all  I  want  to  thank  Senator  Leahy  for  coming 
to  testify  about  his  bill,  the  Electronic  Freedom  of  Information  Act 
of  1996. 

One  of  the  biggest  frustrations  with  the  Freedom  of  Information 
Act  is  that  deadlines  are  rarely  met,  and  I  commend  Senator  Leahy 
for  working  to  alleviate  this  problem,  and  I  especially  want  to  hear 
about  the  provision  in  his  bill  that  will  give  Federal  access  to  the 
Federal  Register  and  access  to  records  available  to  the  public.  And 
I  look  forward  to  the  consideration  of  this  bill  in  tomorrow's  hear- 
ing. 

Today  we  will  hear  testimony  on  how  effectively  Government 
agencies  and  the  departments  administer  the  Freedom  of  Informa- 
tion Act,  the  Privacy  Act,  the  Government  in  the  Sunshine  Act,  and 
the  Federal  Advisory  Committee  Act,  all  vital  public  laws  that  give 
access  to  information  while  protecting  the  privacy  of  individual  citi- 
zens. This  is  what  democracy  is  all  about. 

But  I  ask  that  we  focus  our  attention  on  the  one  part  of  this,  the 
Federal  Advisory  Committee  Act,  which  was  passed  in  1972  to  con- 
trol apparently  the  proliferation  of  advisory  committees  and  make 
them  accountable  for  their  existence.  And  maybe  we  need  to 
strengthen  the  accountability  provision,  because  I  am  concerned 
about  the  vast  number  of  advisory  committees  that  are  in  existence 
today. 

Like  a  lot  of  Members  of  Congress,  I  am  very  much  interested 
in  reducing  paperwork,  reducing  the  deficit,  streamlining  Govern- 
ment to  make  it  as  lean  and  efficient  as  possible  for  the  American 
tsixpayers,  and  I  think  we  need  to  find  out  why  taxpayers  have 
been  burdened  with  paying  $133  million  for  advisory  committees  in 
1994  and  why  is  it  that  the  cost  of  advisory  committees  currently 
is  estimated  to  be  about  $160  million. 

I  found  the  1987  GAO  report  on  advisory  committees  to  be  mind- 
boggling.  Why  did  we  have  to  have  992  committees  with  19,837 
people  serving  on  them?  I  notice  that  367  of  these  committees  were 
created  by  agency  heads.  We  should  require  these  agency  heads  to 
make  an  airtight  case  to  justify  the  needs  of  these  advisory  com- 
mittees before  the  taxpayers  have  to  pay  for  setting  up  one  more 
of  these  committees. 

I  think  the  number  of  advisory  committees  apparently  keeps 
growing.  In  1993,  we  still  had  1,236  of  them.  So  I  was  glad  to  see 
that  President  Clinton  signed  an  Executive  order  to  eliminate  at 
least  33  percent  of  these  advisory  committees  not  required  by  Con- 
gress. This  drops  the  number  of  those  committees  to  1,088,  but  I 
still  think  that  is  too  many. 

We  should  make  it  difficult  for  an  advisory  committee  to  exist 
more  than  2  years,  as  the  current  law  allows.  I  question  why  they 
need  to  exist  that  long  in  a  lot  of  cases.  I  think  they  should  get  the 
job  done  and  move  on.  I  think  we  owe  it  to  the  American  people 
to  justify  the  needs  for  all  of  these  committees.  I  hope  we  will  focus 
on  this  because  it  is  a  big  price  tag.  And  I  thank  you,  Mr.  Chair- 
man, for  holding  this  hearing  and  look  forward  to  the  testimony. 

Mr.  Horn.  I  thank  you. 
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There  will  be  a  brief  statement  by  the  ranking  minority  member. 
Then  we  will  get  to  Senator  Leahy.  Then  we  will  come  back  to  the 
ranking  minority  member  and  Mr.  Tate  of  Washington,  after  you 
get  a  chance  to  leave  for  your  markup. 

Mrs.  Maloney.  Good  morning  £ind  thank  you,  Mr.  Chairman,  for 
holdings  these  2  days  of  hearings. 

Information  policy  is  what  democracy  is  all  about.  Public  access 
to  Grovernment  information,  public  participation  in  decisionmaking, 
and  public  accountability  for  Government  officials,  these  all  come 
about  through  our  information  policy. 

I  welcome  Senator  Leahy  to  this  hearing.  You  have  a  well-de- 
served reputation  for  public  service  through  protecting  the  privacy 
of  the  public.  You  are  to  be  congratulated  for  the  leadership  and 
perseverance  you  have  shown  on  the  Electronic  Freedom  of  Infor- 
mation Improvement  Act. 

I  understand  that  a  number  of  changes  in  the  bill  have  been 
made  to  address  the  concerns  of  the  administration.  I  would  like 
to  see  that  version  introduced  in  the  House  of  Representatives,  and 
I  look  forward  to  working  with  the  chairman  to  see  that  it  happens. 

I  have  a  great  deal  more  to  say,  but  I  would  first  like  to  welcome 
you  and  hear  what  you  have  to  say  and  indicate  my  strong  support 
for  your  bill  and  my  willingness  to  work  in  the  House  to  help  pass 
it. 

[The  prepared  statement  of  Hon,  Caroljni  B.  Maloney  follows:] 
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Good  morning  and  thank  you  Mr  Chairman  for  holding  these  two  days  of 
hearings    Information  policy  is  what  democracy  is  all  about  -  public  access  to 
government  information,  public  participation  in  decision  making,  and  public 
accountability  for  government  officials    These  all  come  about  through  our  information 
policy    I  welcome  Senator  Leahy  to  this  hearing    You  have  a  well  deserved  reputation 
for  public  service  through  protecting  the  rights  of  the  public 

You  are  to  be  congratulated  for  the  leadership  and  perseverance  you  have 
shown  on  the  Electronic  Freedom  of  Information  Improvement  Act    I  understand  that  a 
number  of  changes  in  the  bill  have  been  made  to  address  the  concerns  of  the 
Administration    I  would  like  to  see  that  version  introduced  in  the  House  of 
Representatives  and  I  look  forward  to  working  with  the  Chairman  to  see  that  it 
happens 

Information  policy  is  the  bedrock  of  an  open  and  accessible  government  The 
Paperwork  Reduction  Act  codifies  one  of  the  fundamental  principles  of  democracy  -- 
government  information  belongs  to  the  public    Information  created  by  government 
officials  and  paid  for  by  the  public  should  be  available  to  the  public  at  the  lowest 
possible  cost    -  the  marginal  cost  of  distribution,  as  the  Paperwork  Reduction  Act  says 

The  Freedom  of  Information  Act  complements  the  Paperwork  Reduction  Act  by 
establishing  the  presumption  that  all  government  documents  should  be  accessible  to 
the  public    It  IS  incumbent  upon  an  agency  to  justify  why  a  document  should  be 

withheld 

Arching  over  these  two  laws  is  the  Privacy  Act,  which  guarantees  that  an 

individuals  privacy  will  not  be  compromised 


Together,  these  laws  put  in  place  a  system  which  provides  public  access  to 
government  infomiation,  documents,  and  the  decision  process,  while  at  the  same  time, 
protecting  individual  privacy.  Open  access  is  essential  in  maintaining  public  confidence 
in  the  government. 

This  is  not  to  say  that  the  system  works  perfectly.  Even  as  we  speak,  agencies, 
pressed  by  reduced  funding,  are  trying  to  circumvent  the  pricing  guidelines  codified  in 
the  Paperwork  Reduction  Act,  so  that  they  can  make  a  profit  on  electronic  access  to 
government  information.  This  must  be  stopped. 

Senator  Leahy's  bill  makes  much  needed  improvements  In  the  Freedom  of 
Information  Act    It  makes  it  clear  to  agencies  that  the  same  access  must  be  given  to 
electronic  records  as  is  now  given  to  paper  documents. 

My  War  Crimes  bill  which  amends  the  Freedom  of  Information  Act  to  make  sure 
that  those  who  created  the  atrocities  of  World  War  II  cannot  hide.  Neither  of  these  bills 
are  in  final  form,  but  they  move  in  the  right  direction 

Credit  should  also  be  given  to  the  President  for  his  leadership  in  moving  the 
government  into  the  electronic  age.  One  of  the  most  cumbersome  parts  of  the  Privacy 
Act  occurs  every  two  years  when  the  Government  Printing  Office  publishes  all  of  the 
lists  of  agency  records  printed  in  the  Federal  Register.  The  1 993  version  took  5 
volumes 

Today,  ttiat  compilation  is  available  on-line  through  the  Government  Printing 
Offices  Web  page   There  is  a  handout  on  the  press  tables  that  explains  this  system.  It 
is  another  example  of  how  the  Clinton  Administratkin  is  working  to  make  real 
improvements  in  public  access  to  government  information. 

Mr  Chairman,  I  look  forward  to  these  two  days  of  hearings,  and  I  hope  we  come 
out  of  them  with  a  clear  direction  for  improving  government  informatkm  policy.  If  we  do 
our  job  well  here,  we  can  make  a  significant  improvement  in  our  democratic 
government    If  we  do  not  do  our  job  well,  we  will  be  robbing  ttie  publk;  of  the  access 
they  deserve. 


Mr.  Horn.  Thank  you  very  much. 

Now,  Senator  Leahy,  we  are  deUghted  to  have  you  here.  You 
have  been  a  longtime  architect  of  caring  about  the  public  and  about 
citizens'  access  to  information.  So  please  proceed. 

STATEMENT  OF  HON.  PATRICK  J.  LEAHY,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  VERMONT 

Senator  Leahy.  Thank  you,  Mr.  Chairman,  and  I  appreciate  the 
fact  that  you  and  this  subcommittee  are  taking  such  an  active  in- 
terest, and  I  was  very  pleased  to  hear  your  statement,  Mrs. 
Maloney's  statement,  and  Mr.  Peterson's  statement  here  this  morn- 
ing. 

You  know  this  is  not  a  partisan  issue.  This  is  a  good  government 
issue.  When  we  try,  as  I  think  the  American  people  want  us  to  do, 
to  find  areas  where  Republicans  and  Democrats  can  come  together, 
this  is  one  where  we  should. 

We  are  talking  about  maintaining  access  to  Federal  agency 
records,  and  the  access  should  be  the  same  whether  they  are  on  a 
piece  of  paper  or  on  a  computer  hard  drive.  The  Freedom  of  Infor- 
mation Act  is  one  of  the  most  significant  tools  that  we  have  to 
know  what  our  Government  is  about,  and  in  the  22  years  I  have 
been  here  in  the  Senate,  it  seems  that  this  is  something  that  I  have 
worked  on  virtually  every  year  to  try  to  find  ways  to  improve  it. 
Look  what  we  have  gotten  out  of  it. 

In  the  past  few  months,  records  released  in  FOIA  have  revealed 
FAA  actions  about  ValuJet  before  the  May  11  jet  crash  in  the  Ever- 
glades, revealed  the  Government's  treatment  of  South  Vietnamese 
commandoes  who  fought  in  a  CIA-sponsored  army  in  the  early 
1960's,  revealed  the  high  salaries  paid  to  independent  counsels,  re- 
vealed the  unsafe  lead  content  of  D.C.  tap  water,  and  revealed  the 
types  of  tax  cases  that  the  IRS  recommends  for  a  criminal  prosecu- 
tion. 

We  have  also  seen  in  the  30  years  since  FOIA  became  law,  that 
technology  has  dramatically  changed  on  how  we  handle  informa- 
tion. When  I  go  home  on  weekends,  as  I  will  this  weekend,  to  my 
farmhouse  in  Middlesex,  VT,  I  no  longer  carry  a  big  briefcase  with 
me.  I  have  a  little  laptop  up  there,  and  I  will  sit  in  the  living  room, 
and  I  will  type  on  that,  and  if  I  need  a  file  from  my  office,  I  will 
just  pull  it  up  on  my  laptop.  But  that  is  the  way  we  keep  records. 

But  unfortunately,  as  one  analyst  said.  Federal  agencies  remain 
confused  about  how  they  should  respond  to  FOIA  requests  seeking 
electronic  records.  One  Federal  information  officer  said  a  lot  de- 
pends upon  what  Congress  does.  We  are  not  going  to  take  the  leap 
when  Congress  hasn't  acted  yet;  we  wouldn't  want  to.  We  want 
guidance,  and  we  want  to  be  consistent.  Well,  let's  give  them  that 
guidance.  We  set  that  consistency.  There  isn't  a  single  Government 
agency  that  doesn't  use  electronic  filing,  so  let's  update  the  FOIA 
to  address  those  issues. 

We  need  to  make  clear  that  the  FOIA  is  not  just  a  right  to  know 
what  is  on  paper  records,  but  it  applies  equally  to  what  is  on  elec- 
tronic records.  Senators  Brown,  Kerry,  and  I  sponsored  legislation 
to  mandate  under  the  FOIA  that  agencies  use  technology  to  make 
Government  more  accessible. 
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We  recognized  the  responsibility  of  access  here  in  the  Govern- 
ment and  Congress  when  we  passed  the  GPO  access  law  requiring 
on-line  access  to  Government  publications  and  the  Federal  Reg- 
ister. The  House  initiated  the  Thomas  system  for  on-line  access  to 
legislation,  and  I  certainly  find  on  my  own  Web  page  that  people 
make  use  of  that  a  great  deal. 

But  I  would  like  to  highlight  some  of  what  the  bill  would  accom- 
plish. First,  it  would  require  agencies  to  provide  records  in  a  re- 
quested format  whenever  possible.  This  runs  counter  to  the  view  of 
most  agencies,  who  think  they  should  determine  what  format 
records  should  come  out  in,  not  what  the  requester  asks. 

The  bill  would  address  the  biggest  single  complaint  that  people 
have  with  FOIA  requests:  delays  in  getting  a  response.  For  some 
agencies,  those  delays  can  stretch  to  2  years.  Well,  depending  upon 
what  you  are  asking  for,  a  delay  of  that  nature  might  mean  no  ac- 
cess at  all  because  the  information  you  seek,  if  you  have  to  wait 
a  year,  have  to  wait  2  years,  can  well  be  useless  by  the  time  you 
get  it. 

And  such  routine  failure  to  comply  with  the  statutory  time  limits 
is  bad  for  the  morale  in  the  agencies  and  breeds  contempt  by  citi- 
zens who  expect  Government  officials  to  abide  by,  not  routinely 
break,  the  law. 

Speaker  Gingrich  and  I  do  agree  on  some  things  on  occasion,  I 
must  say,  Mr.  Chairman,  usually  to  his  surprise  but  to  our  joint 
pleasure.  He  strongly  indicated  his  support  for  the  goals  of  this  leg- 
islation. He  said,  "My  position  will  be  that  I  favor  any  set  of 
records  which  would  be,  in  fact,  available  if  they  were  in  print 
being  available  if  they  were  electronic  because  they  are,  for  all 
practical  purposes,  of  the  same  record.  My  bias  is  absolutely  in 
favor.  The  electronic  information  is  the  same  as  printed  informa- 
tion, and  therefore  you  ought  to  have  the  same  rights." 

I  agree  with  the  Speaker,  and,  as  I  said,  this  is  not  a  partisan 
issue,  it  is  a  good  government  issue.  It  shouldn't  make  any  dif- 
ference if  we  have  Democratic  legislation  or  Republican  legislation; 
let's  do  it. 

In  closing,  let  me  say  this:  One  commentator  has  said  that  these 
amendments  of  the  FOIA  have  become  as  much  of  an  annual  tradi- 
tion as  the  Cherry  Blossom  Festival.  I  enjoy  the  Cherry  Blossom 
Festival,  and  I  enjoy  tradition,  but  this  is  a  tradition  that  should 
stop.  We  shouldn't  have  to  keep  upgrading  FOIA.  Let's  do  it  once 
and  for  all.  We  are  in  the  electronic  age.  Let's  reflect  the  fact  that 
the  Government  and  access  by  the  citizens  to  this  Government  are 
also  available  in  the  electronic  age. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Hon.  Patrick  Leahy  follows:] 
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I  am  glad  to  be  here  today  to  talk  about  maintaining  public 
access  to  Federal  agency  records,  whether  those  records  are  on 
paper  or  on  a  computer  hard  drive. 

This  is  a  good  government  issue,  not  a  partisan  one. 

The  Freedom  of  Information  Act  is  one  of  the  most 
significant  tools  Americans  have  to  inform  themselves  about  what 
their  government  is  doing- -or  not  doing.   As  President  Johnson 
said  in  1966,  when  he  signed  the  Freedom  of  Information  Act  into 
law:   "This  legislation  springs  from  one  of  our  most  essential 
principles:  A  democracy  works  best  when  the  people  have  all  the 
information  that  the  security  of  the  Nation  permits." 

Just  in  the  past  few  months,  records  released  under  the  FOIA 
have  revealed  FAA  actions  against  Valuejet  before  the  May  11 
crash  in  the  Everglades,  the  government's  treatment  of  South 
Vietnamese  commandos  who  fought  in  a  CIA- sponsored  army  in  the 
early  I960's,  the  high  salaries  paid  to  independent  counsels,  the 
unsafe  lead  content  of  D.C.  tap  water,  and  the  types  of  tax  cases 
that  the  IRS  recommends  for  criminal  prosecution. 

In  the  thirty  years  since  the  Freedom  of  Information  Act 
became  law,  technology  has  dramatically  altered  the  way 
government  handles  and  stores  information.   Gone  are  the  days 
when  agency  records  were  solely  on  paper  stuffed  into  file 
cabinets.   Instead,  agencies  depend  on  personal  computers, 
computer  databases  and  electronic  storage  media,  such  as  CD-ROMs, 
to  carry  out  their  mission. 

Nevertheless,  according  to  one  analyst,  "Federal  agencies 
remain  divided  euid  confused  about  how  they  should  respond  to  FOIA 
requests  seeking  electronic  records."   One  federal  information 
officer  is  quoted  in  a  recent  article  saying,  "A  lot  depends  on 
what  Congress  does.   We're  not  going  to  take  the  lead  when 
Congress  hasn't  acted  yet.   We  wouldn't  want  to.   We  want 
guidance  and  we  wamt  to  be  consistent.   We  wouldn't  Weuit  to  set 
the  government's  policy  on  our  own." 

We  need  to  update  the  FOIA  to  address  new  issues  related  to 
agency  reliance  on  computers.   We  need  to  make  clear  that  the 
FOIA  is  not  just  a  right  to  know  what's  on  paper  law,  but  that  it 
senator_leahy  @  leahy.senate.gov 
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applies  equally  to  electronic  records. 

Senators  Brown,  Kerry  and  I  have  sponsored  legislation  to 
amend  the  FOIA  so  that  agencies  use  technology  to  make  government 
more  accessible  and  accountable  to  its  citizens.   The  Senate 
recognized  the  need  to  update  the  FOIA  in  the  last  Congress  by 
passing  an  earlier  version  of  this  legislation,  which 
unfortunately  died  in  the  House. 

Storing  government  information  on  computers  should  actually 
make  it  easier  to  provide  public  access  to  information  in  more 
meaningful  formats.   For  example,  people  with  sight  or  hearing 
impairments  generally  have  had  enormous  difficulty  getting 
information  in  a  useable  format.   Special  computer  programs  can 
translate  electronic  information  into  braille  or  large  print  or 
synthetic  speech  output.  Access  to  government  information  in  an 
electronic  format  that  can  be  run  through  these  special  programs 
can  make  access  a  reality  for  them. 

Electronic  records  make  it  possible  to  provide  dial-up 
access  to  any  citizen  who  can  use  computer  networks,  such  as  the 
Internet .   Those  Americans  living  in  the  remotest  rural  area  in 
Vermont,  or  in  a  distant  State  far  from  the  agency  public  reading 
room  here  in  Washington,  D.C.,  should  be  able  to  use  computer 
networks  to  get  direct  access  to  the  warehouse  of  unclassified 
information  stored  in  government  computer  banks. 

Congress  recognized  the  importance  of  such  access  when  it 
passed  the  GPO  Access  law  requiring  on-line  access  to  important 
government  publications,  such  as  the  Federal  Register,  the 
Congressional  Record  and  other  documents  put  out  by  the 
Government  Printing  Office.   The  House  also  initiated  the  THOMAS 
system  this  Congress  so  that  American  could  get  on-line  access  to 
legislation  and  activity  happening  here. 

Ensuring  public  access  to  electronic  government  records  is 
not  just  important  for  broader  citizen  access.   The  government  is 
probably  the  largest  single  producer  and  collector  of  information 
in  the  United  States.   All  this  government  information  is  a 
valuable  commodity  and  a  national  resource  that  commercial 
companies  pay  for  under  the  FOIA,  add  value  to,  and  then  sell-- 
creating  jobs  and  generating  revenue  in  the  process.   It  is 
important  for  our  economy  and  for  American  competitiveness  that 
access  to  that  resource  in  electronic  form  be  available.   The 
electronic  FOIA  bill  would  contribute  to  our  information  economy. 

I  would  like  to  highlight  some  of  what  this  bill  would 
accomplish.  First,  it  would  require  agencies  to  provide  records 
in  a  requested  format  whenever  possible.   This  runs  counter  to 
the  current  view  of  most  agencies  surveyed  in  1994  that  they,  not 
the  requester,  have  the  right  to  choose  the  format  in  which 
information  was  released. 

Second,  the  bill  would  also  force  agencies  to  assess  how  new 
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computer  systems  will  enhance  agency  FOIA  operations  before 
systems  are  installed  that  impede  access. 

Third,  Che  bill  would  encourage  agencies  to  increase  on-line 
access  to  government  information,  including  the  records  agencies 
currently  put  in  their  public  reading  rooms. 

Finally,  the  bill  would  address  the  biggest  single  complaint 
of  people  making  FOIA  requests:  delays  in  getting  a  response.  For 
some  agencies,  the  delays  can  stretch  to  over  two  years.   Long 
delays  in  access  can  mean  no  access  at  all. 

Because  of  these  delays,  writers,  students  and  teachers  and 
others  working  under  time  deadlines,  have  been  frustrated  in 
using  FOIA  to  meet  their  research  needs.   Taxpayers  foot  the  bill 
for  the  collection  and  maintenance  of  this  information  and  should 
get  prompt  access  upon  request . 

The  current  time  limits  in  the  FOIA  are  a  joke.   Few 
agencies  actually  respond  to  FOIA  requests  within  the  10 -day 
limit  required  in  the  law.   Such  routine  failure  to  comply  with 
the  statutory  time  limits  is  bad  for  morale  in  the  agencies  and 
breeds  contempt  by  citizens  who  expect  government  officials  to 
abide  by,  not  routinely  break,  the  law. 

The  bill  would  help  agencies  comply  with  the  law's  time 
limits  in  a  number  of  ways.   First,  the  bill  would  double  the 
ten-day  statutory  time  limit  to  twenty  days  to  give  agencies  a 
more  realistic  time  period  for  responding  to  FOIA  requests. 
Second,  the  bill  would  encourage  agencies  to  make  more 
information  available  on-line  and  to  use  better  record  management 
techniques,  such  as  multi-track  processing,  publishing  a  general 
index  of  prior- released  records  to  avoid  new  searches,  and  making 
available  those  documents  that  are  the  subject  of  multiple  FOIA 
requests . 

The  electronic  FOIA  bill  would  make  important  progress  in 
requiring  agencies  to  technology  to  make  government  more 
accessible  and  accountable  to  our  citizens.   Both  Vice  President 
Gore  and  Speaker  Gingrich  have  strongly  indicated  their  support 
for  the  goals  of  this  legislation.   When  he  was  asked  about  the 
Leahy-Brown  bill  in  April,  the  Speaker  said: 

"My  position  will  be  that  I  favor  any  set  of  records, 
which  would  be  in  fact  available  if  they  were  in  print, 
being  available  if  they  were  electronic,  because  they 
are  for  all  practical  purposes  the  same  record. . .  My 
bias  is  absolutely  in  favor  of  the  notion:  Electronic 
information  is  the  same  as  printed  information,  and 
therefore  you  ought  to  have  the  same  rights." 

Over  the  past  few  weeks,  0MB  has  worked  constructively  with 
us  to  make  sure  this  legislation  will  work  at  a  time  of  shrinking 
budgets  and  agency  resources .   The  American  people  do  not  need  or 
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want  just  an  empty  promise  of  better  access.   i  have  attached  to 
my  statement  a  copy  of  the  revised  legislation,  with  a  section- 
by-section  summary,  for  the  consideration  of  this  Subcommittee. 

I  am  aware  that  some  people  contend  that  Congress  should  do 
nothing  --  nothing  to  help  solve  the  endemic  delay  problems, 
nothing  to  ensure  that  electronic  information  is  available  to 
citizens  on  the  same  basis  as  information  in  paper  files,  and 
nothing  to  help  fulfill  the  promise  of  increased  government 
access  to  agency  records.   I  reject  those  naysayers . 

One  commentator  has  said  that  these  amendments  to  the  FOIA 
"have  become  as  much  an  annual  Washington  tradition  as  the  Cherry 
Blossom  Festival."   I  enjoy  tradition  as  much  as  the  next  fellow, 
but  its  time  to  put  a  stop  to  this  one  and  enact  this 
legislation . 
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Mr.  Horn.  Well,  we  appreciate  your  comments.  We  agree  with 
you  completely.  You  can  be  sure  that  every  agency  witness  that  we 
have  before  us,  we  will  be  pursuing  implementation:  Did  they  ask 
for  the  resources?  Who  has  turned  them  down?  Was  it  0MB?  Was 
it  the  President?  Was  it  the  Congress? 

I  think  it  is  unconscionable  when  I  hear  that  the  FBI  has  a  4- 
year  wait,  and  it  makes  no  sense  to  me.  It  is  another  way  to  duck 
implementation  of  the  law.  We  will  be  pursuing  that.  Let  me  ask 
you  what  you  think  the  greatest  barrier  is  you  see  to  citizen  access 
to  Government  records.  What  do  you  regard,  based  on  your  experi- 
ence, as  the  greatest  barrier? 

Senator  Leahy.  Just  knowing  how  to  do  it,  and  do  it  easily.  A 
lot  depends  on  the  agency,  and  we  have  some  agencies  that  are 
very,  very  good  at  responding  and  others  that  can  balance  the  an- 
gels on  the  head  of  a  pin  when  they  look  at  what  you  want.  If  you 
want  to  go  through  a  bureaucratic  tangle,  they  can  stop  you,  be- 
cause they  are  going  to  say  to  the  average  citizen,  'Tou  didn't  ask 
specifically  for  this."  That  is  not  the  way  it  should  be. 

If  agencies  really  want  people  to  know  what  they  are  doing,  it 
means  that  they  are  going  to  know  about  mistakes  as  well  as  the 
things  they  do  right.  If  an  agency  does  something  right,  they  are 
going  to  send  a  press  release  out;  they  don't  want  you  to  know 
about  the  mistakes.  It  can  be  done  very  easily  electronically.  It  is 
probably  going  to  be  the  best  way. 

We  have  a  whole  new  generation  coming  along  that  knows  how 
to  use  computers,  knows  how  to  use  the  search  methods,  and  they 
should  be  allowed  to.  You  are  talking  about  delays.  If  you  were  the 
Cabinet  official  that  ran  that  agency,  and  you  said,  "Look,  we  have 
got  this  real  big  political  issue  coming  up;  I  want — ^by  2  o'clock  this 
afternoon,  I  want  all  the  information  on  such-and-such,"  you  know 
you  are  going  to  have  it.  Well,  if  it  could  be  done  that  quickly  for 
you  as  a  Cabinet  member,  why  can't  probably  a  much  simpler  re- 
quest for  Mr.  Horn's  citizen  be  answered  just  as  quickly? 

Mr.  Horn.  You  are  absolutely  correct.  That  is  what  our  aim 
ought  to  be,  your  legislation,  our  legislation,  and  whatever  we  fi- 
nally figure  out  between  the  two  bodies. 

Would  the  ranking  minority  member  have  a  question  or  two  she 
wants  to  ask  before  the  Senator  leaves? 

Mrs.  Maloney.  Thank  you,  Mr.  Chairman. 

You  mentioned  in  your  testimony  that  delayed  access  to  informa- 
tion is  almost  the  same  as  not  having  any  access  at  all,  and  I 
would  like  to  ask  you,  would  you  support  requiring  agencies  to  in- 
clude in  their  annual  reports  statistics  on  the  number  of  requests 
completed,  the  median  time  to  complete  the  total  number  of  pend- 
ing requests,  so  that  we  could  keep  track  of  how  many  requests  are 
out  there  and  whether  they  are  being  met  or  not?  Would  you  sup- 
port that? 

Senator  Leahy.  I  would,  and  the  fact  they  are  doing  it  electroni- 
cally, it  is  going  to  be  really  easy  to  do  that. 

Frankly,  I  serve  on  the  Appropriations  Committee.  A  number  of 
different  agencies  come  before  the  various  subcommittees.  If  I  was 
an  agency  head,  I  would  like  to  come  in  and  say,  "We  have  got  this 
number  of  requests,  and  we  were  this  slow  answering  them  be- 
cause we  don't  have  the  resources.  Would  you  help  us?" 
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I  have  a  feeling  that  the  vast  majority  of  members  on  the  com- 
mittees and  subcommittees  in  both  parties  would  say,  "Sure,  we 
will  help  you  on  that,"  because,  one,  we  are  not  talking  about  that 
much  money,  to  begin  with,  but  it  is  the  easiest  way  to  do  it. 

The  other  thing,  you  know  what  you  are  going  to  find.  You  are 
going  to  find,  with  the  same  resources,  some  departments  answer 
these  questions  much,  much  faster  than  others,  and  it  is  usually 
the  mind  set  of  the  department  itself  whether  they  want  the  an- 
swers made,  and  that  I  found  in  both  Republican  and  Democrat  ad- 
ministrations. 

Mrs.  Maloney.  When  I  speak  to  the  agencies,  their  response, 
when  I  ask,  "Why  is  there  that  backlog?  Why  can't  you  process  it?" 
They  say,  "We  just  don't  have  the  resources,  and  we  have  other 
more  important  things  to  do,  and  we  just  cannot  handle  it." 

What  kind  of  increase  in  personnel  and  budget  do  you  think  is 
needed  to  keep  up  with  the  current  rate  of  requests,  and,  in  the 
absence  of  further  resources,  what  would  you  recommend  to  im- 
prove the  processing  of  FOIA  requests? 

Senator  Leahy.  It  would  depend  upon  the  particular  agency.  You 
may  have  an  agency  that  has  handled  a  lot  of  classified  material: 
the  CIA,  FBI,  Department  of  Defense.  They  are  going  to  require 
more  time  to  make  sure  they  are  also  not  passing  out  governmental 
secrets.  By  contrast,  at  the  Department  of  Agriculture,  you  should 
basically  be  able  to  pull  up  something  very,  very  easily. 

I  have  in  this  bill — we  have  a  lot  of  things,  multitrack  processing, 
record  management  techniques,  and  a  number  of  other  things  that 
will  help  make  it  a  lot  easier  for  them.  But  I  would  contend  that 
all  of  this  will  be  much  faster  if  they  go — in  the  electronic  era. 
They  don't  have  somebody  going  down  trying  to  pull  out  huge 
stacks  of  paper. 

Mrs.  Maloney.  Some  people  are  concerned  about  your  definition 
of  record  in  your  bill,  and  some  of  the  critics  of  the  bill  say  this 
definition  would  actually  block  access  to  some  Government  data 
bases.  How  would  you  answer  that  criticism? 

Senator  Leahy.  It  is  certainly  not  the  intent.  We  have  worked — 
Senators  Brown,  Kerry,  and  I  have  worked  very  hard  on  this.  If 
somebody  has  a  better  definition,  certainly  I  will  be  happy  to  work 
with  them  on  that.  We  wanted  to  make  it — we  want  to  design  it 
always  to  err  on  the  side  of  more  access  than  less  access.  If  some- 
body has  a  better  definition,  I  will  be  happy  to  applaud  it  and  join 
it. 

Mrs.  Maloney.  Very  well. 

Mr.  Horn.  I  yield  to  Mr.  Tate,  the  gentleman  from  Washington, 
for  a  question  or  two,  then  go  to  Mr.  Peterson  for  a  question  or  two. 
Then  you  are  home  free. 

Mr.  Tate.  I  would  like  to  commend  the  Senator  on  the  Internet 
caucus  and  on  this  particular  legislation. 

One  of  the  things,  at  least  from  my  perspective,  to  make  Govern- 
ment more  accountable  is  to  make  it  more  accessible.  I  think  you 
have  taken  a  lead  on  that  and  should  be  commended.  One  com- 
plaint, though,  is  just  the  long  delays.  It  is  great  that  it  is  acces- 
sible. If  it  takes  me  a  year  to  get  it,  what  specifically  in  the  bill 
will  address  that,  help  the  average  citizen  that  lives  out  in  the 
Ninth  District  of  Washington  if  they  want  to  get  information  on  the 
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Department  of  Education,  for  example,  and  they  have  a  computer 
at  home?  How  will  this  affect  their  lives,  and  how  will  they  get  the 
information  more  quickly? 

[The  prepared  statement  of  Hon.  Randy  Tate  follows:] 
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OPENING  STATEMENT  OF  REP.  RANDY  TATE  ON 

FEDERAL  INFORMATION  POLICY  OVERSIGHT 

SUBCOMMITTEE  ON  GOVERNMENT  MANAGEMENT. 

INFORMATION  AND  TECHNOLOGY 

JUNE  13,  1996 


First  of  all,  I  want  to  thank  Chairman  Horn  for  his 
leadership  in  arranging  these  two  days  of  hearings  on 
federal  information  policy  and  the  Electronic  Freedom  of 
Information  Act  (EFOIA). 

As  Chairman  of  the  Subcommittee  on  Government 
Management,  Information  and  Technology,  you  have  served 
on  the  front  lines  in  our  efforts  to  improve  the  efficiency  and 
responsiveness  of  government  operations. 
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In  a  March  21st  letter  to  the  distinguished  Chairman,  I 
and  five  of  my  Republican  colleagues  on  the  House 
Government  Reform  and  Oversight  Committee  urged  House 
consideration  of  EFOIA  and  I  am  delighted  to  be  a  part  of 


these  hearings  today 

/Opening  the  work  of  the  federal  government  to  the 
watchful  and  vigilant  eyes  of  the  American  public  is  an  effort 
that  both  parties  and  the  Administration  can  and  should 
embrace  wholeheartedlyVThe  distinguished  Senator  from 
Vermont,  Mr.  Leahy,  is  to  be  commended  for  his  committed 
work  with  his  colleague.  Sen.  Hank  Brown  of  Colorado. 
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The  Freedom  of  Information  Act  was  enacted  in  1966  in 
order  to  provide  the  public  with  a  presumptive  and  clear 
right  of  access  to  government  information. 

In  the  thirty  years  since  the  implementation  of  the 


original  Freedom  of  Information  Act,  our  nation  has 
witnessed  enormous  technological  advances.  The  laptop 
computer,  cellular  phone,  fax  and  internet  are  just  a  few  of 
the  technological  achievements  that  have  brought  us  into  the 
information  age. 

It  is  only  fitting  that  we  now  work  to  use  modern  day 

_ 

technology  to  deliver  common-sense  efficiency  and 
government  accountability  to  the  American  people  . 
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EFOIA  would  require  the  use  of  on-line  technology  by 
government  agencies  to  make  information  readily  accessible 
to  the  American  public. 

Parents  in  my  hometown  of  Puyallup,  Washington  who 
want  to  see  the  latest  regulations,  opinions,  and  policy 
statements  issued  by  the  Department  of  Education  would  be 
able  to  sit  in  the  comfort  of  their  home  —  turn  on  their 
computer  —  click  onto  the  internet  —  and  download  the 
relevant  information  —  all  before  putting  their  children  to 
bed. 
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EFOIA  will  successfully  harness  the  benefits  of 
computer  technology  and  deliver  to  the  average  citizen 
increased  government  efficiency,  accessibility,  and 
responsiveness. 

Openness,  efficiency  and  accountability.  These  are  the 


qualities  that  the  people  expect  of  their  government  and  that 
the  government  should  expect  of  itself. 

The  Freedom  of  Information  Act  turns  thirty  this  year  -- 
it's  time  to  bring  the  law  into  the  modern  information  age, 
using  cutting  edge  technology  to  deliver  cutting  edge  service 
to  the  American  people.    We  in  Congress,  as  their  public 
servants,  should  aspire  to  nothing  less. 


23 

I  am  confident  that  these  hearings  will  underscore  the 
need  to  modernize  the  public's  access  to  government 
information  and  will  result  in  the  passage  of  a  much  needed 
Electronic  Freedom  of  Information  Act. 
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Senator  Leahy.  It  doubles  the  time  to  20  days  for  an  initial  de- 
termination. Then  that  helps  the  agencies.  So  the  quid  pro  quo  is 
that  it  encourages  agencies  to  put  a  lot  more  of  this  information 
on-line. 

It  does  have  a  lot  of  ways  to  track  multiple  requests.  They  claim 
this  delays  processing.  They  will  be  able  to  respond  to  the  multiple 
requests,  answer  them  all  at  the  same  time,  and  do  it  in  a  way, 
too,  in  looking  at  where  the  costs  are  going  to  go  to  make  the 
costs — I  am  trying  to  think  of  the  best  way — realistic. 

Right  now  a  lot  of  them  will  refuse,  saying  the  costs  are  too 
much,  and  they  will  delay.  For  that  we  have  some  pretty  strict 
time  limits  in  here,  and  we  have  the  ability  to  pay  for  what  is  re- 
quested so  they  will  move  further. 

The  full  impetus  of  it  is  to  put  the  pressure  on  the  agencies  to 
respond,  but  if  it  is  electronic,  it  is  going  to  be  done  much  faster. 

You  know,  Mr.  Tate,  you  are  one  who  is  computer  literate.  A  lot 
of  us  went  kicking  and  screaming  from  the  quill  pen  age.  I  find  out 
when  I  pick  up  my  computer,  I  can  use  various  search  engines  and 
go  through  very,  very  quickly,  very  quickly,  including  my  own  e- 
mail,  and  I  know  that  the  same  thing  would  have  taken  me  a  day 
in  the  past  and  I  wouldn't  have  done  it.  Now  I  do  it  in  2  or  3  sec- 
onds. 

Why  not  require  it  here?  If  we  have  electronic  access,  there  will 
really  be  no  excuse  for  delay.  Then  the  Congress  can  require  it. 

What  we  were  saying  about  having  a  report  each  year  for  the 
agencies — how  many  FOIA  requests  did  they  get?  How  long  did  it 
take?  That  in  the  long  run,  that  would  do  more  to  make  this  work 
than  anything  else,  because  if  you  have  agencies — and  there  will  be 
those  that  comply  very,  very  quickly  and  who  have  it  on  the  Fed- 
eral page,  the  Post,  or  whatever,  a  comparison  of  who  complied  or 
who  didn't,  you  know  it  is  going  to  bring  the  pressure. 

Mr.  Tate.  Thank  you. 

I  yield  back  my  time. 

Mr.  Horn.  The  gentleman  from  Minnesota,  gentleman  from  Mas- 
sachusetts. Let  me  just  ask  one  final  question,  and  that  is.  How 
much  emphasis  or  priority  should  we  give  members  of  the  media 
who  are  working  on  stories  of  public  interest  that  can't  be  held  up 
for  1  year  or  2  years  or  whatever?  Does  your  bill  address  that  prob- 
lem? 

Senator  Leahy.  Actually,  everybody  should  have  a  priority.  I 
don't  know  exactly  how  to  answer  that  question,  Mr.  Chairman.  I 
would  hope  that  a  priority  is  given  to  anybody  who  asks,  because 
really  the  delays — in  most  instances,  the  delays  made  are  not  real. 
I  mean — well,  the  delay  is  real,  but  the  reasons  are  not  real  for  it. 

I  would  hope  that  the  media  has  very  good  access,  because  I 
found  in  my  22  years  here  many  times  issues  that  come  to  my  at- 
tention and  whatever  oversight  committee  I  am  on  came  via  the 
media,  not  via  my  work  or  anybody  else's  work.  But  there  are  cer- 
tain compelling  circumstances,  and  the  legislation  will  give  expe- 
dited procedures  for  that.  But  I  think  we  have  to  acknowledge  the 
fact  in  the  Congress,  many,  many  times  problems  that  we  have  got- 
ten legitimately  involved  in  came  to  our  attention  first  through  the 
media,  not  through  constituents,  not  through  our  own  work. 
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Mr.  Horn.  I  agree  with  you,  and  we  will  see  if  we  can't  do  some- 
thing about  that  on  a  joint  basis. 

Thank  you  very  much  for  coming  over  and  sharing  your  thoughts 
with  us. 

Senator  Leahy.  It  is  a  privilege  to  be  here.  Thank  you,  Mr. 
Chairman. 

[The  prepared  statement  of  Hon.  Michael  P.  Flanagan  follows:] 
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/      I  ■    •^ 
Statement  of  Rep.  Michael  P.  Flanagan  of  lllihois       J 

Government  Management  Information  and  Technology  Subcommittee 

Oversight  of  Federal  Information  Policy 

9:30  AM    2154  RHOB 

OPENING  REMARKS 


Mr.  Chairman,  I  would  like  to  thank  you  for  calling  this  hearing  today  to 
address  the  effectiveness  of  Federal  departments  and  agencies' 
administration  of  Federal  Information  Policy  including  the  Freedom  of 
Information  Act  and  the  Privacy  Act. 

The  Freedom  of  Information  Act  was  enacted  30  years  ago  to  establish  the 
public's  right  to  obtain  existing  records  of  Federal  departments  and 
agencies.  Under  the  current  law,  anyone  requesting  information  from  a 
Federal  department  is  not  required  to  illustrate  a  need  or  reason  for 
obtaining  the  information  ~  even  if  the  person  requesting  the  information  is 
not  a  citizen  of  the  United  States.  With  certain  exceptions,  such  as 
information  pertaining  to  national  defense,  confidential  business 
information  or  information  which  would  violate  a  person's  privacy  -  Federal 
departments  must  comply  with  the  Freedom  of  Information  Act. 
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This  compliance  creates  a  great  burden  on  the  agencies  to  fulfill  requests 
in  a  timely  manner.  It  is  not  unheard  of  for  a  citizen  to  request  their  own 
FBI  file  and  have  to  wait  years  to  attain  it  or  correct  it.  A  lack  of  staff,  lack 
of  prioritizing  guidelines  for  requests  and  a  lack  of  departmental  resources 
to  fulfill  the  requests  only  compound  these  problems.  It  is  for  this  reason, 
that  we  must  review  the  management  and  administration  techniques  of 
departments  and  agencies  to  see  what  changes  can  be  made  to  remove 
the  obstacles  people  requesting  information  face. 

However,  it  is  very  important  that  in  the  oversight  of  the  Freedom  of 
Information  Act,  to  abide  by  the  Privacy  Act  of  1974.  It  is  the  right  of  all 
citizens  of  the  United  States  to  be  protected  from  unwarranted  invasions  of 
their  privacy  especially  if  the  information  is  derived  from  collection  or 
disclosure  by  a  Federal  agency.  Ironically,  the  full  Committee  on 
Government  Reform  and  Oversight  may  now  be  faced  with  investigating 
violations  of  the  Privacy  Act  by  the  White  House  in  connection  with 
requesting  personal  FBI  files  on  law-abiding  citizens  of  the  United  States. 
The  Privacy  Act  specifically  states  information  which  can  not  be  disclosed 
as,  "any  item,  collection,  or  grouping  of  information  about  an  individual  that 
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is  maintained  by  an  agency  including,  but  not  limited  to,  his  education, 
financial  transactions,  medical  history,  and  criminal  or  employment  history 
and  that  contains  his  name,  or  the  identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the  individual,  such  as  a  finder  of  voice 
print  of  photographs".  Did  the  files  requested  and  reviewed  by  the  White 
House  not  fall  under  the  Privacy  Act?  Was  the  language  of  the  Act  not 
explicit  enough  to  ensure  the  rights  of  privacy  for  citizens  of  the  United 
States? 

It  is  imperative  that  the  United  States  Government  continue  the  policy  of 
openness  toward  information  within  its  control.  However,  as  technology 
moves  forward,  the  laws  and  regulations  of  the  Freedom  of  Information  Act 
and  the  Privacy  Act  must  also  move  forward  --  fulfilling  requests  in  a  more 
timely  manner  while  still  protecting  the  privacy  of  others.  Mr.  Chairman, 
again  I  thank  you  for  calling  this  hearing  and  look  forward  to  the  testimony. 
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Mr.  Horn.  We  will  now  go  to  the  second  panel.  We  have  Ms.  Ros- 
lyn  A.  Mazer,  Deputy  Assistant  Attorney  General,  Office  of  Policy 
Development  of  the  Department  of  Justice. 

And  I  might  say,  Ms.  Mazer,  we  have  a  tradition  on  all  sub- 
committees of  Government  Reform  and  Oversight  of  swearing  wit- 
nesses, so  please  raise  your  right  hand. 

[Witness  sworn.] 

Mr.  Horn.  We  will  note  that  the  witness  has  affirmed,  and  we 
will  note  that  when  questions  are  asked  and  we  ask  for  a  followup 
in  writing,  the  oath  still  applies  to  you  and  all  other  witnesses. 

So  please  proceed. 

STATEMENT  OF  ROSLYN  A.  MAZER,  DEPUTY  ASSISTANT  AT- 
TORNEY  GENERAL,  OFFICE  OF  POLICY  DEVELOPMENT,  DE- 
PARTMENT OF  JUSTICE 

Ms.  Mazer.  Mr.  Chairman  and  members  of  the  subcommittee, 
good  morning.  I  am  pleased  to  be  here  to  address  the  Department 
of  Justice's  role  in  administering  the  Freedom  of  Information  Act, 
the  principal  statute  governing  public  access  to  Federal  Govern- 
ment records  and  information.  This  statute,  which  has  now  been  in 
effect  for  nearly  30  years,  has  become  an  essential  part  of  our 
democratic  system  of  government,  a  vital  tool  for  learning  about 
the  Government's  operations  and  activities. 

As  you  know,  under  the  FOIA,  the  Department  of  Justice  encour- 
ages agency  compliance  with  the  Freedom  of  Information  Act,  and 
this  responsibility  is  discharged  on  a  day-to-day  basis  by  the  De- 
partment's Office  of  Information  and  Privacy.  Within  the  Depart- 
ment of  Justice,  each  component  bears  the  responsibility  of  re- 
sponding in  the  first  instance  to  FOIA  requests  for  its  own  records. 
The  Office  of  Policy  Development  provides  policy  guidance  to  the 
Attorney  Greneral  on  ways  to  improve  the  Department's  perform- 
ance of  its  responsibilities,  including  measures  to  enhance  account- 
ability of  those  who  process  FOIA  requests,  improve  timeliness, 
and,  fundamentally,  to  get  more  information  out  to  the  public. 

During  the  past  3  years,  under  the  leadership  of  President  Clin- 
ton and  Attorney  Greneral  Janet  Reno,  the  Department  of  Justice 
has  taken  steps  to  reinvigorate  FOIA  throughout  the  executive 
branch.  In  October  1993,  President  Clinton  and  Attorney  General 
Reno  issued  statements  of  new  FOIA  policy  to  the  heads  of  all  Fed- 
eral Departments  and  agencies.  President  Clinton  called  upon  all 
agencies  to  "take  a  fresh  look  at  their  administration  of  the  act"  in 
accordance  with  new  standards  for  FOIA  administration  set  forth 
in  an  accompan5dng  memorandum  from  Attorney  General  Reno. 

In  turn.  Attorney  General  Reno's  FOIA  memorandum  established 
higher  standards  of  Government  openness  under  the  FOIA  that 
apply  both  in  FOIA  litigation  and  at  the  administrative  level.  The 
essential  elements  of  this  FOIA  policy  are:  One,  an  overall  pre- 
sumption of  disclosure  that  is  applied  to  decisions  made  on  the  use 
of  FOIA  exemptions;  two,  a  specific  foreseeable  harm  standard  gov- 
erning the  Department's  decision  on  whether  to  defend  an  agency's 
use  of  a  FOIA  exemption  in  court;  and,  three,  an  accompanying  em- 
phasis on  making  discretionary  disclosures  of  exempt  records  or  in- 
formation whenever  possible  under  the  act. 
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The  Attorney  General  ordered  a  review  of  the  merits  of  all  FOIA 
litigation  cases  as  measured  against  these  disclosure  standards, 
which  has  led  to  the  disclosure  of  much  additional  information 
under  the  act. 

The  Department  of  Justice  has  taken  specific  steps  to  energize 
FOIA  in  accordance  with  these  policies.  For  example,  the  Depart- 
ment has  taken  the  lead  among  Federal  agencies  in  establishing  a 
new  mechanism  for  affording  expedited  access  under  the  FOIA  to 
the  Department's  records.  In  1994,  it  expanded  its  expedited  access 
policy  to  include  requests  in  which  there  is  widespread  media  inter- 
est in  the  records  and  which  involve  "possible  questions  about  the 
Government's  integrity  which  affect  public  confidence."  Under  this 
policy,  which  is  implemented  through  the  Office  of  Public  Affairs, 
the  Department  of  Justice  has  expedited  FOIA  requests  involving 
a  number  of  high-profile  matters  such  as  the  FBI's  negotiations 
with  the  Branch  Davidians  at  Waco. 

Similarly,  in  order  to  promote  Government  openness  and  ac- 
countability, the  Department  in  1993  initiated  a  policy  of  automati- 
cally disclosing  public  summaries  of  attorney  misconduct  investiga- 
tions that  are  conducted  by  our  Office  of  Professional  Responsibil- 
ity, regardless  of  whether  formal  FOIA  requests  are  made  for  those 
investigative  files.  In  fact,  our  Office  of  Public  Affairs  now  employs 
a  regular  practice,  which  we  recommend  to  other  Federal  agencies, 
of  trying  to  anticipate  public  demands  for  Department  of  Justice 
records  in  an  effort  to  make  information  available  without  encum- 
bering the  FOIA  process.  And  in  order  to  improve  the  efficiency  of 
the  FOIA  process  itself,  as  well  as  agency  accountability.  Attorney 
General  Reno  has  established  hew  and  expanded  performance 
standards  that  now  apply  to  all  Department  employees  whose  work 
supports  FOIA  administration,  including  line  attorneys  and  others 
whose  review  of  FOIA  requests  is  essential  before  a  final  decision 
is  made. 

The  Department  has  also  sponsored  a  National  Performance  Re- 
view laboratory  to  develop  an  automated  FOIA  processing  system — 
making  good  use  of  new  technology — and  to  infuse  principles  of 
customer  service  throughout  the  processes  of  FOIA  administration. 
In  this  same  vein,  the  Department  has  reviewed  all  of  its  standard 
forms  and  correspondence  formats  used  in  its  administration  of  the 
act,  making  improvements  in  both  content  and  tone,  and  it  has  as- 
sisted other  agencies  who  are  following  our  lead  in  that  regard. 

On  a  day-to-day  basis,  the  Department  of  Justice  promotes  Gov- 
ernment openness  and  encourages  proper  compliance  with  the 
FOIA  throughout  the  executive  branch.  Through  its  Office  of  Infor- 
mation and  Privacy,  the  Department  provides  extensive  consulta- 
tion and  advisory  assistance  to  all  Federal  agencies  on  a  wide 
range  of  FOIA-related  matters;  it  conducts  a  full  range  of  FOIA- 
training  programs  for  all  agencies  throughout  the  year;  and  it  is- 
sues policy  guidance  to  agencies  through  its  quarterly  FOIA  Up- 
date publication  and  its  annual  "Justice  Department  Guide  to  the 
Freedom  of  Information  Act." 

These  Governmentwide  policy  activities  are  described  in  greater 
detail  in  the  "Description  of  Department  of  Justice  Efforts  to  En- 
courage Agency  Compliance  With  the  Act"  which  is  a  part  of  the 
Department's  annual  report  to  Congress,  the  most  recent  copy  of 
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which  is  attached.  Through  these  efforts,  the  Department  contin- 
ually strives  to  improve  the  delivery  of  FOIA  services  to  the  public 
and  to  assist  all  Federal  agencies  in  meeting  their  statutory  re- 
sponsibilities as  best  as  possible  with  limited  administrative  re- 
sources. 

In  closing,  Mr.  Chairman,  the  Department  of  Justice  works  hard 
to  fulfill  its  responsibilities  under  FOIA.  In  1995  it  received 
133,000  FOIA  and  Privacy  Act  requests  and  responded  to  about 
126,000  requests  using  the  equivalent  of  627  full-time  employees  at 
a  cost  of  over  $36  million. 

The  number  of  requests  has  grown  exponentially  in  recent  years. 
For  example,  since  1987  the  number  of  requests  has  more  than 
doubled. 

Next  month  we  celebrate  the  30th  anniversary  year  of  the 
FOIA's  enactment.  As  President  Johnson  observed  when  he  signed 
the  act  on  July  4,  1966,  "A  democracy  works  best  when  the  people 
have  all  the  information  that  the  security  of  the  Nation  permits." 
FOIA  embodies  our  Nation's  commitment  to  President's  Johnson's 
pledge.  We  therefore  look  forward  to  continuing  to  work  with  the 
subcommittee  to  make  FOIA  work  better. 

I  would  be  pleased  to  address  any  questions  that  you  or  any 
other  member  of  the  subcommittee  might  have  on  this  subject. 

[The  prepared  statement  of  Ms.  Mazer  follows:] 
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ROSLYN  A.  MAZER 

DEPUTY  ASSISTANT  ATTORNEY  GENERAL 

OFFICE  OF  POLICY  DEVELOPMENT 


Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  pleased  to  be  here  this  morning  to  address  the 
Department  of  Justice's  role  in  administering  the  Freedom  of 
Information  Act  (FOIA) ,  5  U.S.C.  §  552  (1994),  the  principal 
statute  governing  public  access  to  Federal  Government  records  and 
information.   This  statute,  which  has  now  been  in  effect  for 
nearly  thirty  years,  has  become  an  essential  part  of  our 
democratic  system  of  government  —  a  vital  tool  for  learning 
about  the  government's  operations  and  activities. 

As  you  know,  under  the  FOIA,  the  Department  of  Justice 
encourages  agency  compliance  with  the  Freedom  of  Information 
Act,^  and  this  responsibility  is  discharged  on  a  day-to-day 
basis  by  the  Department's  Office  of  Information  and  Privacy. 
Within  the  Department  of  Justice,  each  component  bears  the 
responsibility  of  responding  in  the  first  instance  to  FOIA 
requests  for  its  own  records.   The  Office  of  Policy  Development 
provides  policy  guidance  to  the  Attorney  General  on  ways  to 
improve  the  Department's  performance  of  its  responsibilities, 
including  measures  to  enhance  accountability  of  those  who  process 
FOIA  requests,  improve  timeliness,  and,  fundamentally,  to  get 
more  information  out  to  the  public. 


See  5  U.S.C.  §  552(e) . 
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During  the  past  three  years,  under  the  leadership  of 
President  Clinton  and  Attorney  General  Janet  Reno,  the  Department 
of  Justice  has  taken  steps  to  reinvigorate  FOIA  throughout  the 
Executive  Branch.   In  October  1993,  President  Clinton  and 
Attorney  General  Reno  issued  statements  of  new  FOIA  policy  to  the 
heads  of  all  Federal  departments  and  agencies.   President  Clinton 
called  upon  all  agencies  to  "take  a  fresh  look  at  their  adminis- 
tration of  the  Act"  in  accordance  with  new  standards  for  FOIA 
administration  set  forth  in  an  accompanying  memorandum  from 
Attorney  General  Reno.^ 

In  turn.  Attorney  General  Reno's  FOIA  Memorandum 
established  higher  standards  of  government  openness  under  the 
FOIA  that  apply  both  in  FOIA  litigation  and  at  the  administrative 
level.   The  essential  elements  of  this  FOIA  policy  are:   (1)  an 
overall  "presumption  of  disclosure"  that  is  applied  to  decisions 
made  on  the  use  of  FOIA  exemptions;  (2)  a  specific  "foreseeable 
harm"  standard  governing  the  Department's  decision  on  whether  to 
defend  an  agency's  use  of  a  FOIA  exemption  in  court;  and  (3)  an 
accompanying  emphasis  on  making  "discretionary  disclosures"  of 
exempt  records  or  information  whenever  possible  under  the  Act.-^ 


President's  Memorandum  for  Heads  of  Departments  and 
Agencies  Regarding  the  Freedom  of  Information  Act,  29  Weekly 
Comp.  Pres.  Doc.  1999  (Oct.  4,  1993)  (copy  attached),  reprinted 
in  FOIA  Update.  Summer/Fall  1993,  at  3. 

Attorney  General's  Memorandum  for  Heads  of  Departments 
and  Agencies  Regarding  the  Freedom  of  Information  Act  (Oct.  4, 
1993),  reprinted  in  FOIA  Update.  Summer/Fall  1993,  at  4-5  (copy 
attached) . 


34 


-  4  - 

The  Attorney  General  ordered  a  review  of  the  merits  of  all  FOIA 
litigation  cases  as  measured  against  these  disclosure  standards, 
which  has  led  to  the  disclosure  of  much  additional  information 
under  the  Act. 

The  Department  of  Justice  has  taken  specific  steps  to 
energize  FOIA  in  accordance  with  these  policies.   For  example, 
the  Department  has  taken  the  lead  among  Federal  agencies  in 
establishing  a  new  mechanism  for  affording  expedited  access  under 
the  FOIA  to  the  Department's  records.   In  1994,  it  expanded  its 
expedited  access  policy  to  include  requests  in  which  there  is 
widespread  media  interest  in  the  records  and  which  involve 
"possible  questions  about  the  government's  integrity  which  affect 
public  confidence."    Under  this  policy,  which  is  implemented 
through  the  Office  of  Public  Affairs,  the  Department  of  Justice 
has  expedited  FOIA  requests  involving  a  number  of  high-profile 
matters  such  as  the  FBI's  negotiations  with  the  Branch  Davidians 
at  Waco. 

Similarly,  in  order  to  promote  government  openness  and 
accountability,  the  Department  in  1993  initiated  a  policy  of 
automatically  disclosing  public  summaries  of  attorney  misconduct 
investigations  that  are  conducted  by  our  Office  of  Professional 
Responsibility  —  regardless  of  whether  formal  FOIA  requests  are 


Office  of  Information  and  Privacy  Memorandum  of  Feb.  1, 
1994  (copy  attached),  excerpted  in  FOIA  Update,  Spring  1994,  at 
2. 
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made  for  those  investigative  files. ^   In  fact,  our  Office  of 
Public  Affairs  now  employs  a  regular  practice  (which  we  recommend 
to  other  Federal  agencies)  of  trying  to  anticipate  public  demands 
for  Department  of  Justice  records,  in  an  effort  to  make 
information  available  without  encumbering  the  FOIA  process.^ 
And  in  order  to  improve  the  efficiency  of  the  FOIA  process 
itself,  as  well  as  agency  accountability,  Attorney  General  Reno 
has  established  new  and  expanded  performance  standards  that  now 
apply  to  all  Department  employees  whose  work  supports  FOIA 
administration   —  including  line  attorneys  and  others  whose 
review  of  FOIA  requests  is  essential  before  a  final  decision  is 
made. 

The  Department  has  also  sponsored  a  National 
Performance  Review  laboratory  to  develop  an  automated  FOIA- 
processing  system  —  making  good  use  of  new  technology  —  and  to 
infuse  principles  of  customer  service  throughout  the  processes  of 
FOIA  administration.^   In  this  same  vein,  the  Department  has 


^  See  id.  (citing  Deputy  Attorney  General  Memorandum  of  Dec. 
13,  1993)  (copy  attached). 

^  See  FOIA  Update.  Winter  1995,  at  1-2  (describing  Justice 
Department  practices  of  "affirmative"  information  disclosure) 
(copy  attached) . 

^  See  FOIA  Update.  Fall  1995,  at  1  (describing  new  FOIA- 
related  work-performance  standards  and  offering  them  as  models 
for  use  by  other  Federal  agencies)  (copy  attached) . 

^  See  FOIA  Update.  Winter  1996,  at  1-2  (describing  National 
Performance  Review  "FOIA  Lab"  activities  regarding  automated 
processing);  FOIA  Update.  Summer  1994,  at  6  (describing  NPR  FOIA- 
related  customer-service  activities)  (copy  attached) . 
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reviewed  all  of  its  standard  forms  and  correspondence  formats 
used  in  its  administration  of  the  Act,  making  improvements  in 
both  content  and  tone  —  and  it  has  assisted  other  agencies  who 
are  following  our  lead  in  that  regard.^ 

On  a  day-to-day  basis,  the  Department  of  Justice 
promotes  government  openness  and  encourages  proper  compliance 
with  the  FOIA  throughout  the  Executive  Branch.   Through  its 
Office  of  Information  and  Privacy,  the  Department  provides 
extensive  consultation  and  advisory  assistance  to  all  Federal 
agencies  on  a  wide  range  of  FOIA-related  matters;  it  conducts  a 
full  range  of  FOIA-training  programs  for  all  agencies  throughout 
the  year;  and  it  issues  policy  guidance  to  agencies  through  its 
quarterly  FOIA  Update  publication  and  its  annual  "Justice 
Department  Guide  to  the  Freedom  of  Information  Act."   These 
government-wide  policy  activities  are  described  in  greater  detail 
in  the  "Description  of  Department  of  Justice  Efforts  to  Encourage 
Agency  Compliance  with  the  Act"  (which  is  a  part  of  the 
Department's  annual  report  to  Congress),  the  most  recent  copy  of 
which  is  attached.   Through  these  efforts,  the  Department 
continually  strives  to  improve  the  delivery  of  FOIA  services  to 
the  public  and  to  assist  all  Federal  agencies  in  meeting  their 
statutory  responsibilities  as  best  as  possible  with  limited 
administrative  resources. 


^  See  FOIA  Update.  Spring  1994,  at  1  (advising  all  Federal 
agencies  to  conduct  such  a  "FOIA  Form  Review")  (copy  attached) . 
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Next  month  we  celebrate  the  thirtieth-anniversary  year 
of  the  FOIA's  enactment.   As  President  Johnson  observed  when  he 
signed  the  Act  on  July  4,  1966,  "a  democracy  works  best  when  the 
people  have  all  the  information  that  the  security  of  the  Nation 
permits."^''   FOIA  embodies  our  nation's  commitment  to  President's 
Johnson's  pledge.   We  therefore  look  forward  to  continuing  to 
work  with  the  Subcommittee  to  make  FOIA  work  better. 

I  would  be  pleased  to  address  any  questions  that  you  or 
any  other  Member  of  the  Subcommittee  might  have  on  this  subject. 


Statement  of  President  Johnson  upon  Signing  Pub.  L.  89- 
487  (July  4,  1966),  reprinted  in  Attorney  General's  Memorandum  on 
the  Public  Information  Section  of  the  Administrative  Procedure 
Act  at  ii  (June  1967) . 
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Mr.  Horn.  Well,  we  thank  you  very  much  for  your  general  testi- 
mony. Let  me  pursue  a  few  questions. 

I  have  no  doubt  that  your  office  does  a  fine  job  on  policy  develop- 
ment as  related  to  the  Freedom  of  Information  Act.  What  concerns 
me  is  the  opportunity  for  bureaucracies,  either  through  the  pres- 
sure of  other  business  or  whatever,  downgrading  the  need  to  meet 
both  citizen,  congressional,  and  media  inquiries.  And  I  wondered, 
to  what  degree  do  you  see  that  as  a  role  of  your  office  to  look 
around  the  executive  branch  and  see  how  effectively  each  agency, 
bureau,  department,  however  it  is  administered,  is  being  respon- 
sive to  this  act,  and  do  you  have  data  on  that? 

I  would  like  to,  for  example,  find  out  which  Department  has  the 
longest  delays,  which  bureau,  agency,  so  forth.  Do  you  collect  that 
type  of  data? 

Ms.  Mazer.  The  Department  has  certain  responsibilities,  though 
they  are  limited,  in  overseeing  FOIA  administration  throughout  the 
Government.  Under  the  act,  as  you  know,  we  do  have  the  respon- 
sibility to  encourage  compliance  with  the  act.  Let  me  tell  you  the 
ways  in  which  we  do  that  and  try  to  respond  to  your  question. 

Through  the  Office  of  Information  and  Privacy,  extensive  train- 
ing is  conducted  each  year,  dozens  of  training  programs  are  held 
with  every  level  of  FOIA  officials  throughout  the  Government. 
These  training  programs  update  FOIA  officers  on  how  to  conform 
to  the  new  administrative  standards.  They  also  encourage,  for  ex- 
ample, aggressive  negotiation  with  requestors  to  reduce  the 
amount  of  information,  on  the  scope  of  information  that  is  re- 
quested. 

This  is  one  of  the  most  important  initiatives  that  our  training 
folks  encourage  because  many  requestors,  be  they  media  requestors 
or  members  of  the  general  public,  ask  for  the  kitchen  sink  to  use 
the  colloquialism,  and  in  fact  they  would  be  satisfied  if  they  could 
get  a  prompt  response  with  much  less  information.  In  these  train- 
ing programs,  our  Office  of  Information  and  Privacy  alerts  agencies 
on  how  they  can  serve  the  public  better. 

I  want  to  stress  that  while  we  focus  on  FOIA  requests  and  what 
the  batting  average  is  of  different  agencies,  that  one  of  the  most 
important  initiatives  this  administration  has  inculcated  is  the  op- 
portunity for  affirmative  disclosures  without  the  necessity  of  a 
FOIA  request. 

And  as  to  that,  I  can  speak  about  the  Department's  experience 
because  I  know  we  have  taken  the  lead  through  Carl  Stern,  the  di- 
rector of  our  Office  of  Public  Affairs,  who  has  had  30  years  of  expe- 
rience as  a  consumer  of  Government  information.  He  has  made  a 
number  of  initiatives  to  expand  access  and  encourage  they  be  acted 
on  a  more  timely  basis. 

For  example,  you  asked  Senator  Leahy  about  whether  it  would 
be  appropriate  as  a  policy  matter  under  his  proposed  legislation  to 
accelerate  media  requests.  The  Department  of  Justice  in  this  ad- 
ministration has  created  a  new  category  of  requests  that  receive  ex- 
pedited treatment,  and  those  are  circumstances  where  there  is  ex- 
ceptional and  widespread  media  interest  in  the  subject  matter  and 
the  subject  matter  involves  questions  of  possible  abuse  of  Govern- 
ment integrity. 
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Mr.  Horn.  So  that  would  include  not  only  members  of  the  media 
but  Members  of  Congress  to  get  expedited  treatment  so  they  could 
properly  conduct  hearings,  I  assume. 

Ms.  Mazer.  If  they  fall  within  those  qualifications. 

Mr.  Horn.  But  does  the  holding  of  a  hearing  on  the  subject  mean 
we,  too,  get  expedited  treatment  to  find  the  records  so  we  can  prop- 
erly ask  questions  in  a  hearing?  Or  is  it  just  the  media  that  get 
the  preference? 

Ms.  Mazer.  It  is  not  just  media  requestors  who  have  access  to 
that  expedited  treatment,  it  is  any  requestor  who  would  fall  within 
those  two  criteria  would  receive  expedited  treatment. 

Mr.  Horn.  Well,  again,  I  would  ask  the  question,  do  Members  of 
Congress  who  conduct  hearings  on  a  particular  subject  qualify 
under  your  criteria? 

Ms.  Mazer.  We  would  entertain  a  request  of  that  sort  in  the 
same  way  we  would  any  other  request. 

Mr.  Horn.  Or  do  we  have  to  subpoena  records?  That  is  where  we 
are  now  in  some  cases,  is  issue  a  subpoena.  I  would  like  to  see 
something  smoothly  going  where  people  know  you  could  make  the 
request  and  have  the  material  furnished  to  you. 

Let  me  ask  you  this.  Have  you  gone  around  and  asked  how  much 
delay  each  agency,  bureau,  has  in  terms  of  responding  to  the  series 
of  requests  they  are  getting?  And  what  tj^je  of  data  does  the  De- 
partment of  Justice,  your  office  in  particular,  collect  on  that? 

Ms.  Mazer.  I  could  speak  to  the  information  that  we  collect  with- 
in the  Department  because  we  have  obviously  discrete  responsibil- 
ity for  improving  our  own  performance.  Govemmentwide,  as  I  said, 
we  are  in  regular  contact  through  our  training  programs 

Mr.  Horn.  Training,  I  understand.  My  query  is  very  simple:  Do 
you  ask  them  how  many  requests  they  have  and  how  many  months 
it  takes  you  to  respond? 

Ms.  Mazer.  We  don't  have  that  responsibility  under  the  statute. 

Mr.  Horn.  You  are  saying  you  need  the  law  to  be  changed  to  give 
someone  that  responsibility,  take  it  in  the  executive  branch;  is  that 
correct? 

Ms.  Mazer.  We  would  need  guidance  from  the  Congress  if  that 
were  something  the  Department  of  Justice  would  be  asked  to  do. 

Mr.  Horn.  Do  you  think  your  office  is  the  appropriate  place? 
Some  of  these  laws  have  0MB  worrying  about  the  administration 
of  that.  Where  in  the  executive  branch  do  you  think  is  the  respon- 
sibility to  serve  the  timeliness  of  the  response?  Are  there  sufficient 
resources?  Did  the  office  that  administers  this  ask  for  the  re- 
sources? Did  the  Secretary  ask?  Did  0MB  ask?  Did  Congress  do  it? 
And  where  in  the  executive  branch,  in  your  judgment,  should  that 
be  put? 

Ms.  Mazer.  I  was  advised  from  a  member  of  our  Office  of  Infor- 
mation and  Privacy  we  have  some  of  the  data  that  you  described — 
Govemmentwide,  per  agency — and  we  will  be  happy  to  supply  that 
to  the  subcommittee. 

[The  information  referred  to  follows:] 

While  collection  of  this  backlog  data  has  not  been  statutorily  required,  the  Depart- 
ment believes  that  its  collection  of  such  information  has  aided  its  understanding  of 
how  its  initatives  and  the  day-to-day  administration  of  the  FOIA  are  working  and 
has  identified  areas  in  need  of  improvement. 
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Ms.  Mazer.  As  to  your  question  as  to  who  is  best  equipped  to 
gather  that  kind  of  information  Governmentwide,  I  would  like  to 
consider  that  and  supply  an  answer  to  the  subcommittee. 

Mr.  Horn.  Fine. 

The  gentleman  from  New  York,  Major  Owens. 

Mr.  Owens.  Ms.  Mazer,  how  would  you  say  the  new — the  proce- 
dures in  your  administration  differ  from  the  procedures  of  the  past 
administration  in  terms  of  collection  of  information  about  what  is 
going  on  in  the  various  agencies  and  keeping  data  on  how  rapidly 
requests  are  amended,  et  cetera?  Is  anything  new  been  added  since 
your  administration  came  in? 

Ms.  Mazer.  As  I  said  in  response  to  the  chairman's  question,  the 
responsibility  the  Department  has  to  collect  information  Govern- 
mentwide has  not  changed  in  this  administration,  but  we  have 
been  extremely  aggressive  making  sure  agencies  know  of  the  meas- 
ures available  and  opportunities  available  to  improve  FOIA  per- 
formance and  that,  as  I  mentioned,  would  include  opportunities  to 
make  information  available  without  the  need  for  a  FOIA  request. 
We  stress  the  anticipation  of  public  requests  for  information  on  top- 
ics of  widespread  interest,  making  the  information  available  in 
public  reading  rooms,  putting  information  on  the  Internet.  The  De- 
partment of  Justice  has  a  Web  site,  and  other  agencies  in  the  Gov- 
ernment do  also. 

I  quite  agree  with  Senator  Leahy's  comments  that  the  accessibil- 
ity of  information  to  the  public  could  be  considerably  enhanced 
through  electronic  means,  and  the  Department  is  continuing  to  add 
more  information  to  its  Web  site,  and  I  can  mention  a  couple  of  cat- 
egories of  information  that  are  already  on  it. 

All  of  our  press  releases  are  on  it.  Our  Freedom  of  Information 
Guide  and  Freedom  of  Information  Act  overview  is  on  the  Internet 
and  accessible.  And  the  basic  brochure,  available  in  written  form, 
of  course,  that  guides  the  public  in  very  simple,  straightforward 
terms  in  how  to  use  the  FOIA  is  now  posted  on  the  Internet.  So 
these  are  initiatives  that  we  have  undertaken,  and  we  engage  in 
consultations  with  other  agencies  to  learn  from  them,  and  we  set 
the  pace  in  some  cases  with  the  Department's  initiatives. 

Some  of  the  particulars  that  I  mentioned  in  terms  of  making 
records  on  professional  misconduct  by  Department  of  Justice  attor- 
neys and  more  generally  changing  the  administrative  standards  on 
making  information  available  are  among  the  real  hallmarks  of  this 
administration's  efforts  to  make  Government  more  open. 

Mr.  Owens.  So  this  administration  has  taken  a  more  assertive 
and  aggressive  posture  in  making  information  available.  You  don't 
just  wait  for  it.  That  is  the  big  difference  between  your  administra- 
tion and  the  last  administration. 

Ms.  Mazer.  This  administration  rescinded  the  previous  guide- 
lines from  1981  which  permitted  the  Department  of  Justice  to  de- 
fend an  agency's  assertion  of  an  exemption  under  FOIA  whenever 
there  was  a  substantial  legal  basis  for  doing  so.  Now  an  agency's 
assertion  for  an  exemption  is  defended  only  in  much  narrower  cir- 
cumstances, only  where  there  is  a  foreseeable  harm  to  a  Govern- 
ment or  a  private  interest. 

In  speaking  fundamentally  about  getting  more  information  out, 
those    changes    in    administrative    and    litigation    guidelines    are 


41 

among  the  most  significant  initiatives  the  administration  has  un- 
dertaken. 

Mr.  Owens.  Do  you  have  data  which  would  show  whether  the 
number  of  requests  have  increased  very  much  in  the  last  3  years? 
Has  there  been  any  trend  in  the  kind  of  requests  you  have  re- 
ceived? 

Ms.  Mazer.  I  do  have  information  on  that.  The  number  of  re- 
quests to  the  Department  of  Justice  has  more  than  doubled  in  the 
last  8  years,  and  I  can  provide  the  subcommittee  information  on  an 
annual  basis,  but  that  is  included  in  our  annual  report  to  Congress. 
We  are  seeing  exponential  increases.  It  is  a  source  of  frustration 
but  also  a  tremendous  challenge,  and  we  are  doing  what  we  can 
to  improve  our  situation  within  the  Department,  and  I  might  like 
to  address  what  we  are  doing  to  address  it  within  the  Department. 

Mr.  Owens.  When  you  mention  you  put  certain  categories  of  in- 
formation out  to  libraries,  you  mean  public  libraries? 

Ms.  Mazer.  Public  reading  rooms. 

Mr.  Owens.  There  are  public  reading  rooms  in  Washington  or 
across  the  country  able  to  get  the  same  information  so  that  citizens 
in  any  part  of  the  country  can  get  some  information  about  the  Bu- 
reau of  Freedom  of  Information? 

Ms.  Mazer.  Those  reading  rooms  are  both  in  Washington,  and 
the  U.S.  attorneys'  offices  around  the  country  also  can  choose  to 
make  that  kind  of  information  available.  U.S.  attorneys  are  also 
putting  their  press  releases  on  the  Internet,  which  had  not  here- 
tofore been  available. 

Mr.  Owens.  Internet  and  the  Web  site,  that  is  your  innovation 
of  this  administration;  is  that  correct? 

Ms.  Mazer.  That's  right. 

Mr.  Owens.  Thank  you. 

Ms.  Mazer.  I  would  like  to  point  out,  Mr.  Chairman,  that  you 
raised  in  questioning  Senator  Leahy  the  answer  to  improving  FOIA 
and  serving  our  requestor  communities  better  cannot  be,  in  this 
day  and  age,  simply  more  resources,  we  have  to  be  smarter  and 
more  creative  about  finding  ways  to  avoid  the  FOIA — the  necessity 
of  a  formal  FOIA  request  whenever — we  can.  I  think  those  initia- 
tives are  very  important  and  we  shouldn't  lose  sight  of  them. 

Nonetheless,  it  is  the  case  that  FOIA  is  both  a  blessing  and  a 
burden.  We  enjoy  the  most  open  democracy  in  the  world,  but  the 
demands  of  the  requestor  communities,  whether  they  be  media, 
scholars,  or  just  curious  citizens  and  other  folks,  are  understand- 
ably greater,  and  they  need  to  be  addressed. 

Mr.  Horn.  I  think  that  is  well  put. 

I  now  yield  5  minutes  for  questioning  to  the  gentleman  from 
Massachusetts,  Mr.  Blute. 

Mr.  Blute.  Thank  you  very  much,  Mr.  Chairman. 

I  want  to  commend  you  for  holding  this  series  of  hearings,  and 
I  thank  the  witness  for  testifying. 

I  am  a  strong  supporter  of  the  Freedom  of  Information  Act.  I 
think  it  is  a  very  important  check  on  Government  secrecy,  and 
while  some  Grovemment  documents  should  be  privileged,  such  as 
FBI  background  checks,  generally  speaking,  Grovernment  action 
should  be  reviewed  by  the  Congress,  by  the  media,  and  ultimately 
by  the  American  people. 
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You  mention  in  your  testimony  a  selective  expedited  release  pro- 
cedure that  you  use  in  particular  circumstances,  and  I  think  you 
mentioned  the  Waco  incident.  I  was  a  member  of  the  Waco  panel 
that  looked  into  that  tragic  incident.  I  seem  to  recall  great  dif- 
ficulty the  committee  had  in  getting  certain  photographs  from  the 
Department  of  Justice  relating  to  the  weapons  that  were  found 
there  and  the  x  rays  of  those  weapons  to  determine  whether  they 
were  automatic  or  semiautomatic  weapons. 

I  wonder  if  you  are  familiar  with  how  the  agency  handled  the 
Waco  request  from  the  media  and  from  the  Congress? 

Ms.  Mazer.  I  was  not  specifically  involved  in  responding  to  those 
requests.  I  know  that  requests  for  the  FBI's  negotiations  with  the 
Branch  Davidians  were  released. 

I  would  be  happy  to  respond  following  the  hearing  on  any  other 
particular  questions  you  have.  But  I  was  not  involved  with  that. 

Mr.  Blute.  In  general,  how  does  your  office  decide  what  events 
constitute  calling  in  the  selective  expedited  release  procedure? 

Ms.  Mazer.  Accompan3dng  my  written  testimony,  Congressman, 
you  will  see  a  copy  of  the  memorandum  that  sets  forth  the  stand- 
ards by  which  expedited  treatment  can  be  furnished.  This  is  a  mat- 
ter of  agency  discretion.  It  is  not  something  that  we  are  required 
to  do. 

But  the  determination  was  made  by  the  Attorney  General,  in 
consultation  of  the  director  of  public  affairs,  that  there  are  certain 
exceptional  cases  that  should  be  added  to  the  two  extant  cir- 
cumstances, threats  to  life  or  safety  or  loss  of  substantial  due  proc- 
ess rights,  that  warranted  expedited  treatment. 

Those  are  circumstances  where  there  exists  widespread  and  ex- 
ceptional media  interest  in  the  requested  information  and  where 
expedited  processing  is  warranted  because  the  information  sought 
involves  possible  questions  about  the  Government's  integrity  which 
affects  public  confidence. 

There  are  many  different  places  to  draw  the  line,  I  suppose,  and 
everyone,  as  was  stated  by  Senator  Leahy,  would  like  to  have  their 
request  prioritized,  but  this  is  the  line  that  the  Department  has 
drawn,  and  it's  been  used  in  a  number  of  circumstances  in  the  case 
of  high-profile  subjects. 

Mr.  Blute.  That  ultimate  decision  is  made  by  the  Attorney  Gen- 
eral? 

Ms.  Mazer.  It  is  made  by  the  director  of  public  affairs. 

Mr.  Blute.  With  the  review  of  the  Attorney  General? 

Ms.  Mazer.  I  think  it  resides  with  the  director  of  public  affairs. 

Mr.  Blute.  Let  me  shift  gears  here  and  ask  you  about  commer- 
cial requestors  of  FOIA.  I  have  in  my  district  a  lot  of  biotechnology 
companies,  for  example,  who  are  very  frustrated  with  the  FDA's 
long  delays  and  their  backlog,  and  from  time  to  time  they  file  free- 
dom of  information  requests. 

How  many  of  these  t5^es  of  requests  do  you  handle,  and  do  you 
think  that  that  was  how  the  act  was  intended,  companies  trying  to 
get  to  the  bottom  of  decisionmaking  within  regulatory  agencies? 

Ms.  Mazer.  I  have  heard  that  FOIA  is  one  example  of — as  a 
former  law  professor  said — it  is  the  Taj  Mahal  of  the  doctrine  of 
unintended  consequences.  And  there  are  indeed  many  requesters 
who  are  not  seeking  information  about  what  the  Government  is 
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doing,  which  one  could  say  is  the  essential  purpose  of  the  Freedom 
of  Information  Act,  rather  than  information  about  what  the  Gov- 
ernment is  storing. 

Now  Congress  has  not  made  this  distinction  in  terms  of  the  pur- 
pose of  the  requester,  or  the  interest  the  requester  seeks  to  ad- 
vance by  seeking  information,  but  it  is  certainly  true  that  signifi- 
cant FOIA  resources  throughout  the  Government,  not  so  much  at 
the  Department  of  Justice  but  in  certain  agencies  I  am  sure  you 
will  be  hearing  from,  absorb  a  considerable  amount  of  processing 
time  and  taxpayer  dollars  in  processing  requests  about  competitors. 

There  are  other  categories  of  requesters,  likewise,  who  are  not 
seeking  information  about  what  the  Government  is  doing. 

I  think  those  are  important  policy  questions,  but  they  are  not  the 
subject  of 

Mr.  Blute.  What  is  your  judgment?  Do  you  think  restrictions  of 
this  type  should  be  added  to  FOIA  restrictions  on  commercial  re- 
quests? 

Ms.  Mazer.  The  Department  doesn't  have  a  position  on  that,  and 
I  would  personally  not  want  to  see  us  move  in  the  direction  of  re- 
striction. I  would  like  to  see  us  move  in  the  direction  of  finding 
more  creative  ways  to  be  responsive,  getting  more  resources  when 
necessary. 

But  negotiating  with  requesters  to  reduce  the  amount  of  informa- 
tion they  are  seeking  and  using  automated  resources  and  new  tech- 
nologies to  be  more  responsive  and,  I  might  say,  encouraging  ac- 
countability for  those  who  are  involved  in  the  process.  I  mentioned 
in  my  statement  that,  for  the  first  time  now,  folks  at  the  Depart- 
ment of  Justice  who  have  anything  to  do  with  considering  a  FOIA 
request,  whether  they  be  assistant  U.S.  attorneys  or  people  who 
move  the  paper  within  the  Department  but  who  are  not  formal 
FOIA  processors,  are  now  graded  based  on  their  timely  perform- 
ance of  the  FOIA-related  functions  because  we  learn  that  consider- 
able delays  occur  before  the  documents  even  get  to  the  person  who 
has  to  analyze  whether  they  are  exempt  material  or  not. 

We  have  shined  a  spotlight  on  FOIA  by  making  it  part  of  the 
work  performance  standard  of  everyone  who  touches  a  FOIA  re- 
quest, and  we  encourage  other  agencies  to  do  that. 

Mr.  Blute.  I  thank  you,  and  I  thank  you,  Mr.  Chairman. 

Mr.  Horn.  Thank  you. 

Five  minutes  to  the  ranking  minority  member  from  New  York, 
Mrs.  Maloney,  for  questioning. 

Mrs.  Maloney.  Thank  you  very  much. 

One  of  the  versions  of  Senator  Leah^s  bill  had  a  portion  of  FOIA 
fees  would  go  directly  to  the  agency  processing  the  FOIA  request 
so  that  it  would  help  with  the  resources  of  the  agency.  Congress- 
man Horn  and  I  had  a  similar  provision  in  the  debt  collection  bill 
that  we  passed  giving  some  of  it  back  to  the  agency. 

What  is  your  feeling  on  that  particular  part  of  this  bill?  Would 
you  support  it? 

Ms.  Mazer.  I  understand  that  the  lead  with  Senator  Leahy's  bill 
is  with  the  Office  of  Management  and  Budget  which  will  be  provid- 
ing witness  testimony  at  some  later  date,  so  I  would  have  to  refer 
to  them. 
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Mrs.  Maloney.  You  have  no  comment;  you  will  follow  their  sug- 
gestion? 

Ms.  Mazer.  That's  right. 

Mrs.  Maloney.  And  his  bill  separates  the  processing  of  simple 
and  complex  requests  for  all  agencies.  You  mention  that  as  a  proce- 
dure that  you  are  following  in  your  agency  now.  But  would  you 
support  that  or  all  agencies  as  a  way  to  really  make  access 
quicker? 

Ms.  Mazer.  Again,  I  don't  think  I  am  in  a  position  to  make  a 
generalization  about  what  would  be  best  for  all  agencies.  I  think 
we  have  learned  in  our  consultations  with  different  agencies  that 
they  respond  to  different  kinds  of  requests.  If  an  agency  served  dif- 
ferent requester  communities — and  I  don't  know  whether  an 
across-the-board  adjustment  of  that  kind  would  simplify  or  perhaps 
complicate  a  better  performance. 

Mrs.  Maloney.  We  have  many  more  witnesses,  and  I  would  just 
like  you  to  read  the  definition  of  "record"  that  is  in  the  bill.  If  you 
can  think  of  any  other  way  to  make  it  more  open  to  the  public, 
which,  as  the  Senator  said,  was  his  intent,  or  your  analysis  and  re- 
sponse to  it,  if  you  could  submit  it  in  writing,  if  you  have  any  com- 
ments on  it. 

I  have  no  further  questions,  Mr.  Chairman. 

Mr.  Horn.  Thank  you  very  much. 

Let  me  just  round  out  your  part  of  the  hearing  with  a  few  ques- 
tions. Some  of  which  you  might  want  to  submit  for  the  record.  I 
would  like  you  to  work  with  our  staff  and  your  staff  so  we  can  get 
a  survey  we  can  agree  on  and  get  it  in  a  timely  manner. 

Do  you  have  any  knowledge  at  this  point  of  the  average  response 
time  to  a  Freedom  of  Information  Act  request?  Have  you  got  a  feel 
for  that  throughout  the  Government?  What  is  the  average  response 
time? 

Ms.  Mazer.  I  do  not. 

Mr.  Horn.  Your  office  has  not  collected  any  data  on  that? 

Ms.  Mazer.  No. 

Mr.  Horn.  Has  any  office  in  the  executive  branch  collected  data? 

Ms.  Mazer.  We  have  certain  information  that  we  can  supply  to 
the  committee  on  backlogs  and  what  is  the  extent  of  requests  that 
are  backlogged  more  than  30  or  60  days. 

Mr.  Horn.  Is  that  just  a  one-time  survey,  or  do  you  ask  that  on 
a  regular  basis  to  see  if  there  is  any  improvement? 

Ms.  Mazer.  The  Attorney  General  has,  I  believe,  sent  two  re- 
quests for  this  information,  the  second  being  very  recently;  and  we 
are  in  the  process  of  collecting  responses  from  agencies  on  the  sta- 
tus of  their  backlog.  I  am  not  certain  it  includes  average  response 
time,  but  I  will  check  and  get  back  to  the  subcommittee. 

[The  information  referred  to  follows:] 

In  October  1993,  President  Clinton  and  Attorney  General  Janet  Reno  called  upon 
agencies  to  infuse  a  new  spirit  of  openness  into  the  administration  of  the  Freedom 
of  Information  Act.  As  a  part  of  this  initiative,  the  Department  of  Justice  requested 
that  all  agencies  provide  specific  backlog  figures.  The  Department's  Office  of  Infor- 
mation and  Privacy  collected  and  compiled  the  data,  a  summary  of  which  is  at- 
tached. 

In  May,  1996,  the  Attorney  General  requested  that  the  agencies  provide  undated 
backlog  information.  The  Office  of  Information  and  Privacy  has  collected  and  com- 
piled the  responses  received  through  August  7.  A  copy  of  the  summary  of  that  data 
is  attached. 
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Mr.  Horn.  Let  us  have  your  staff  and  our  staff  work  it  out.  That 
document  you  have  will  be  put  into  the  record  at  this  point,  with- 
out objection,  because  we  are  interested  in  the  Governmentwide 
figures,  the  breakdown  by  department,  and  on  specific  agencies 
that  have  a  particular  demand,  such  as  the  FBI,  the  Food  and 
Drug  Administration,  and  so  forth. 

We  are  interested  in  knowing  which  department  has  the  longest 
delays  and  which  department  has  the  shortest  delays.  We  are  in- 
terested in  what  can  be  done  beyond  the  administration's  actions 
to  speed  up  the  process.  Do  we  need  changes  in  the  law?  Do  we 
have  to  mandate  this? 

If  it  is  not  clear  to  them  we  are  serious,  we  will  be  glad  to  make 
it  very  clear  to  the  executives  and  the  civil  servants  implementing 
this  law  that  we  do  mean  business  and  we  want  the  public's  right 
to  know  to  be  fulfilled. 

We  also  would  like  to  know,  how  often  it  happens  that  the  people 
just  move  away  or  lose  interest  with  the  long  wait.  Is  that  part  of 
a  bureaucratic  pressure,  if  you  will,  so  that  we  are  not  responsive 
in  the  executive  branch?  That  concerns  us. 

We  need  your  advice  as  to  how  we  might  improve  and  specifically 
mandate  that.  I  realize  that  has  to  be  coordinated  with  the  legisla- 
tive reference  arm  of  the  Office  of  Management  and  Budget. 

We  would  welcome  your  thoughts  on  this,  formally  or  informally. 

Ms.  Mazer.  Excuse  me  for  interrupting.  The  information  I  can 
supply  today  identifies  the  28  agencies  that  have  no  FOIA  backlog; 
18  agencies  reported  a  backlog  between  15  and  30  days,  29  agen- 
cies have  backlogs  of  more  than  30  days. 

Mr.  Horn.  Do  we  know  who  has  a  backlog  of  more  than  1  year? 

Ms.  Mazer.  I  think  we  can  supply  that  information,  yes. 

Mr.  Horn.  Do  you  know  at  all  now  who  has  a  backlog  of  more 
than  1  year? 

Ms.  Mazer.  The  FBI  does. 

Mr.  Horn.  The  information  we  were  given  by  them  is  they  have 
a  4-year  backlog.  This  is  responsiveness? 

Ms.  Mazer.  It  is  a  tremendous  challenge. 

Mr.  Horn.  Is  there  anybody  in  that  category  besides  the  FBI? 

Ms.  Mazer.  I  will  supply  that  to  the  subcommittee  if  there  are 
any  others. 

Mr.  Horn.  Yet  hundreds  of  files  get  delivered  to  the  White  House 
and  they  don't  even  have  a  signed  request  from  the  White  House. 
They  just  sent  them  over  there.  That  bothers  us,  I  say.  We  will 
pursue  that  one  next  week,  as  I  said. 

Should  use  of  the  act  be  limited  to  U.S.  citizens  or  permanent 
residents?  I  mention  that,  because  apparently  the  U.S.  Government 
felt  it  was  required  by  the  act  to  turn  over  the  information  in  its 
files  to  the  Ayatollah  Khomeini  about  the  Shah  of  Iran.  I  wonder 
if  the  Ayatollah  was  ever  put  in  a  queue  like  the  rest  of  us  are. 

Can  we  look  into  what  happened  on  that?  Should  we  be  permit- 
ting outsiders,  if  you  will,  who  are  not  citizens  or  permanent  resi- 
dents, to  request  information?  Is  that  a  problem?  How  much  of  that 
are  you  getting? 

I  must  say,  I  am  concerned  about  the  commercial  mischief  with 
FDA.  It  is  one  thing  to  request  types  of  data  that  help  people  in 
the  public  interest  or  see  if  some  idiot  patent  medicine  is  under 
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way,  that  we  don't  want  to  suffer  and  kill  people  and  all  the  rest. 
That,  I  understand. 

What  I  don't  understand  that  we  have  to  do  is  have  the  Govern- 
ment be  part  of  a  commercial  intelligence  operation  to  undercut  the 
creative  rights  of  people  that  are  filing  various  things  with  the 
FDA,  who  can  then  just  simply  file,  get  their  ideas,  go  out  and 
make  trouble  and  lawsuits  and  everything  else,  and  in  essence, 
steal  from  creative  people.  I  just  wonder,  is  your  office,  which  is  en- 
gaged in  policy  formulation,  taking  a  look  at  that? 

Here  we  are  arguing  with  the  Chinese,  we  are  arguing  with  ev- 
erybody in  the  world  on  stealing  our  intellectual  property.  One 
could  make  the  case  that  right  under  our  noses,  due  to  FOIA,  intel- 
lectual property  is  being  stolen  from  a  lot  of  people  that  have  in- 
vested their  labor,  their  dedication,  and  their  money  and  every- 
thing else,  so  somebody  can  get  it  and  challenge  them — the  actual 
inventor  of  it.  That  bothers  me. 

Does  it  bother  the  Department  of  Justice?  Does  it  bother  your  of- 
fice? 

Ms.  Mazer.  As  I  said,  we  would  be  happy  to  work  with  the  sub- 
corrimittee  in  asking  those  issues.  It  is  something  we  keep  our  eye 
on  in  terms  of  trying  to  get  a  sense  of  who  our  users  are,  what  con- 
stituencies are  growing. 

There  is  a  perception  that  media  occupies  very,  very  significant 
portions  of  FOIA  requests.  That  is  not  the  case  at  the  Department 
of  Justice.  So  it  is  certainly  something  we  would  be  happy  to  work 
with  the  subcommittee  staff  in  considering. 

Mr.  Horn.  Now,  you  heard  the  discussion  with  Senator  Leahy. 
Do  you  have  any  reaction  to  his  proposal? 

Ms.  Mazer.  OMB  is  taking  the  lead  on  S.  1090,  and  I  understand 
they  will  be  furnishing  testimony  before  the  subcommittee. 

Mr.  Horn.  Has  the  Department  of  Justice  filed  its  views  with 
OMB  for  the  normal  clearance  review  over  there? 

Ms.  Mazer.  I  do  not  know,  but  will  advise  the  subcommittee  on 
that. 

[The  information  referred  to  follows:] 

The  Department  has  had  a  number  of  meetings  with  both  the  Office  of  Manage- 
ment and  Budget  (OMB)  and  staff  members  of  the  Subcommittee  on  Government 
Management,  Information  and  Technology  to  discuss  H.R.  3802,  the  Electronic  Free- 
dom of  Information  Amendments  of  1996,  and  its  Senate  counterpart,  S.  1090.  We 
will  continue  to  work  with  both  OMB  and  the  House  and  Senate  to  achieve  the  bill's 
goals  of  enhancing  rapid  and  convenient  citizen  access  to  government  information. 

The  Department  would  like  to  take  this  opportunity  to  clarify  the  record  with  re- 
gard to  requests  from  Congress  for  records  from  the  Executive  Branch.  Congres- 
sional requests  from  a  Committee  or  Subcommittee,  acting  through  its  chairman  in 
an  oversight  capacity,  are  not  governed  by  FOIA.  In  fact,  FOIA  Subsection  (d)  states 
that  FOIA  is  not  a  basis  for  withholding  records  in  the  context  of  oversight.  Some 
of  the  same  policies  that  pertain  to  FOIA,  including  third  agency  consultation  and 
concern  for  confidentiality  interests,  such  as  individual  privacy  and  pending  inves- 
tigations, also  apply  to  oversight  committee  requests  for  documents,  but  the  re- 
quests are  not  governed  by  the  FOIA's  statutory  provisions. 

Mr.  Horn.  Well,  the  reason  I  ask  is,  we  are  in  sort  of  an  expe- 
dited procedure  here.  We  are  going  to  be  moving  very  fast  on  this 
bill,  and  I  would  say  we  would  love  to  have  the  views  of  the  af- 
fected agencies.  Obviously,  we  are  going  to  really  need  them  within 
the  next  2  weeks,  because  we  will  have  only  so  many  legislative 
days  to  go. 
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Now,  do  you  have  a  view  on  the  implementation  of  the  Privacy 
Act  at  all? 

Ms.  Mazer.  OMB  takes  the  lead  under  the  statute  on  the  Privacy 
Act,  Mr.  Chairman. 

Mr.  Horn.  And  so  have  your  views  been  filed  with  OMB  or  can 
your  views  be  filed  with  this  committee?  Because  we  are  going  to 
be  getting  into  that  also. 

Ms.  Mazer.  On  what  subject? 

Mr.  Horn.  The  Privacy  Act. 

Ms.  Mazer.  What  in  particular? 

Mr.  Horn.  Just  in  general.  What  is  your  experience  with  it?  We 
are  interested  in  getting  the  feedback  of  those  of  you  on  the  firing 
line  in  making  sure  that  these  laws  are  effective.  If  there  is  some- 
thing we  have  failed  to  do,  and  that  is  not  unusual  around  here, 
where  we  have  put  a  euphemism  in  the  law  to  get  agreement,  and 
then  you  all  sit  around  and  say  what  in  heavens  name  do  they 
mean  by  this  word? 

If  we  have  got  that  problem,  we  need  to  surface  it  on  the  table 
in  this  go-around,  in  the  Leahy  bill  or  the  Horn  bill,  we  want  to 
clarify  some  of  these  things  so  you  don't  have  to  go  through  that 
problem.  So  we  would  welcome  your  suggestion. 

One  of  the  last  questions,  we  are  going  to  also  consider  tomorrow 
the  health  information  privacy  protection  proposal  that  Mr.  Condit 
of  California  took  the  lead  in  in  the  last  Congress.  He,  unfortu- 
nately, will  not  be  able  to  be  here  tomorrow  when  we  consider  some 
of  that.  However,  he  is  working  very  closely  with  us  on  a  joint  pro- 
posal, myself  and  him,  to  update  that  and  to  improve  some  of  the 
protections  in  it. 

So  we  would  love  to  have  any  views  you  have,  informally  or  for- 
mally, based  on  the  experience  you  see  throughout  the  country  on 
this. 

We  heard  in  the  hearings  we  held  under  Mr.  Condit's  leadership 
in  the  last  Congress,  we  had  a  real  tale  of  horrors  of  what  happens 
to  medical  records  in  some  hospitals  in  this  country.  I  think  we 
want  to  do  something  about  that. 

So,  again,  we  would  welcome  your  thinking.  Mrs.  Malone/s  bill 
will  be  up  tomorrow  on  the  War  Crimes  Disclosure  Act.  We  want 
to  move  that  right  along.  Does  Justice  have  any  views  on  that  par- 
ticular proposal?  If  you  have  got  them,  we  are  going  to  need  them 
in  the  next  2  weeks.  We  are  going  to  move  that  one  very  rapidly. 

Those  are  sort  of  little  teasers  to  say  we  would  like  your  help  and 
cooperation  on  this.  We  would  like  your  staff  and  our  staff  to  get 
together  under  Russell  George,  sitting  to  my  left,  the  staff  director, 
to  get  an  agreement  on  a  survey  so  we  can  really  find  out  what  the 
agencies  and  departments  are  doing  in  terms  of  responsiveness  to 
the  citizen's  requests.  How  long  is  it  taking? 

I  am  going  to  be  asking  each  one  here,  but  there  are  a  lot  of  de- 
partments that  are  not  going  to  be  here.  Most  departments  are  not. 
I  am  going  to  ask  the  simple  question:  What  is  the  average  time? 
How  many  requests?  Have  you  asked  for  the  money?  Did  you  ask 
the  Cabinet  office  for  the  money  and  resources?  Can  the  depart- 
ment reprogram  those  resources  so  it  is  not  always  asking  for 
money? 


48 

Just  use  some  common  sense;  that  is,  some  of  the  major  oper- 
ations in  a  number  of  departments,  where  they  come  into  citizen 
contact.  We  want  to  be  effective  on  that. 

Does  any  member  have  any  other  questions  of  the  Deputy  Attor- 
ney General? 

Very  well.  Thank  you  very  much  for  coming. 

Ms.  Mazer.  Thank  you,  Mr.  Chairman. 

Mr.  Horn.  We  now  move  to  panel  3.  We  have  Mr.  Kevin  O'Brien, 
the  section  chief  for  the  Freedom  of  Information/Privacy  Acts  Sec- 
tion of  the  FBI;  Mr.  Anthony  H.  Passarella,  Director,  Directorate 
for  Freedom  of  Information  and  Security  Review,  Office  of  the  As- 
sistant Secretary  of  Defense  for  Public  Affairs. 

If  you  gentlemen  will  stand  and  raise  your  right  hands. 

[Witnesses  sworn.] 

Mr.  Horn.  Both  witnesses  have  affirmed. 

We  will  begin  in  alphabetical  order  with  Mr.  O'Brien.  Welcome. 

STATEMENTS  OF  KEVIN  O'BRIEN,  SECTION  CIHEF,  FREEDOM 
OF  INFORMATION/PRIVACY  ACTS  SECTION,  FEDERAL  BU- 
REAU OF  INVESTIGATION;  AND  ANTHONY  H.  PASSARELLA, 
DIRECTOR,  DIRECTORATE  FOR  FREEDOM  OF  INFORMATION 
AND  SECURITY  REVIEW,  OFFICE  OF  THE  ASSISTANT  SEC- 
RETARY OF  DEFENSE  (PUBLIC  AFFAIRS) 

Mr.  O'Brien.  Thank  you.  Good  morning,  Mr.  Chairman. 

On  behalf  of  Director  Louis  J.  Freeh,  I  appreciate  the  opportunity 
to  testify  before  your  subcommittee  about  the  FBI's  Freedom  of  In- 
formation and  Privacy  Acts  Program. 

The  FBI  has  made  a  significant  commitment  of  people  and  re- 
sources to  process  requests  for  information  under  the  Freedom  of 
Information  Act  and  the  Privacy  Act;  but  despite  these  efforts,  we 
are  dealing  with  a  large  volume  of  work  on  hand  and  we  are  not 
able  to  process  requests  in  as  timely  a  manner  as  we  would  like. 

In  calendar  year  1995,  the  FBI  spent  $21  million  on  the  FOIPA 
Program.  The  FBI  processes  most  FOIPA  requests  centrally,  in  the 
FOIPA  Section  at  FBI  Headquarters  in  Washington,  DC.  A  rel- 
atively small  amount  of  FOIPA  processing  is  done  in  field  offices. 
The  FOIPA  Section  currently  has  a  net  of  239  full-time  employees 
working  in  the  program.  As  well,  there  are  another  11  assigned  to 
a  FOIPA  module  in  Savannah,  GA.  And  another  74  analysts,  some 
full-time  and  some  part-time,  are  spread  throughout  FBI  field  of- 
fices. 

Because  of  the  nature  of  the  FBI's  main  mission,  which  is  to  up- 
hold the  law  through  investigations  of  Federal  criminal  laws,  to 
protect  the  United  States  from  foreign  counterintelligence  activi- 
ties, and  to  provide  leadership  and  law  enforcement  assistance  to 
Federal,  State,  local,  and  international  agencies,  the  Bureau  is  in- 
volved in  a  wide  variety  of  activities  which  often  involve  sensitive 
factors.  In  processing  FBI  documents  for  release  under  the  FOIPA, 
great  care  is  taken  to  ensure  that  no  material  to  which  the  re- 
quester is  entitled  is  erroneously  withheld,  and  that  no  material 
that  should  be  withheld  is  inadvertently  released. 

A  disclosure  analyst  conducts  a  line-by-line,  page-by-page  review 
of  the  work  copy  of  documents  to  determine  what  should  be  re- 
leased, and  whether  any  FOIPA  exemptions  should  be  applied.  An- 
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alysts  must  decide  how  much  information  can  be  disclosed  to  the 
requester  without  harming  the  national  security,  revealing  con- 
fidential sources,  invading  personal  privacy,  interfering  with  ongo- 
ing investigations,  disclosing  specialized  investigative  techniques, 
or  revealing  other  sensitive  information. 

On  the  whole,  FBI  files  contain  very  sensitive  information,  and 
the  review  of  this  type  of  information  is  necessarily  time  consum- 
ing, and  the  analysis  cannot  be  done  properly  if  it  is  done  in  haste. 
The  analyst  uses  a  special  marking  pen  to  edit  exempt  material, 
and  thereafter  marks  and  identifies  the  exemption  used  in  the 
margins  of  the  documents. 

During  the  process,  sometimes  other  Government  agencies  must 
be  consulted  about  the  releasability  of  their  information  or  docu- 
ments which  may  be  found  in  FBI  files,  if  they  are  in  the  files 
being  processed.  The  process  requires  a  thorough  supervisory  re- 
view to  ensure  legibility,  completeness  and  accuracy,  and  then  the 
materials  to  be  released  are  sent  to  the  requester. 

As  of  May  31,  1996,  the  FBI  had  15,259  requests  on  hand  in  the 
FOIPA  Section  backlog,  and  it  is  estimated  that  there  are  over 
5,400,000  pages  of  documents  to  be  reviewed.  Because  of  the  FBI's 
work,  investigative  files  can  range  from  relatively  small  to  very 
large  and  complex.  Of  the  15,000  requests,  we  estimate  that  about 
2,000  of  them  consist  of  an  average  of  100  pages  or  less,  and  are 
not  complex.  At  the  other  end  of  the  spectrum  are  project  cases, 
which  we  define  as  consisting  of  3,000  pages  or  more. 

At  the  end  of  May  1996,  we  had  248  project  case  requests,  which 
involve  an  estimated  2,600,000  pages  to  be  reviewed.  The  remain- 
der of  the  requests  for  which  responsive  files  have  been  identified 
would  consist  of  between  100  and  3,000  pages,  and  in  varying  de- 
grees of  complexity. 

The  cases  in  the  FBI's  backlog  span  the  full  range  of  the  Bu- 
reau's work.  I  have  shown  percentages  here  in  my  prepared  written 
statement,  and  they  are  on  the  range  of  cases  including  white  col- 
lar crime,  organized  crime,  foreign  counterintelligence,  terrorism, 
civil  rights,  applicant  cases,  and  miscellaneous  cases  and  other 
criminal  cases. 

Types  of  requesters  in  1995  were  predominantly  private  individ- 
uals, 74  percent;  followed  by  prisoners,  almost  15  percent;  and 
scholars,  historians,  news  media  members,  freelance  writers  and 
authors,  organizations,  and  current  employees. 

There  are  a  number  of  factors  which  have  contributed  to  the 
growth  of  the  backlog  of  requests.  First  is  the  constant  stream  of 
a  high  volume  of  new  requests  received,  an  average  of  13,100  per 
year  in  each  of  the  last  5  years.  In  addition,  some  experienced  ana- 
lysts have  been  lost  through  attrition,  including  transfers  to  other 
positions  and  retirements. 

In  addition,  because  of  the  nature  of  the  FBI's  investigative  files, 
many  requests  involve  complex  processing  decisions  that  are  time- 
consuming.  Some  requests  involve  voluminous  records.  The  248 
project  cases  I  mentioned  previously  are  only  1.6  percent  of  the 
pending  requests,  but  represent  48  percent  of  the  estimated  pages 
to  be  reviewed.  As  an  example,  3  project  requests  currently  being 
processed  are  for  records  consisting  of  approximately  80,000, 
55,000,  and  32,000  pages,  respectively.  When  these  requests  have 
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been  completed,  thousands  of  hours  of  processing  time  will  have 
been  expended. 

In  addition,  FOIPA  analysts  are  also  sometimes  diverted  away 
from  handling  initial  processing  of  requests  to  other  essential  ac- 
tivities. Administrative  appeals  must  be  addressed.  As  of  May  31, 
1996,  480  requests  were  on  appeal.  Moreover,  litigation  has  signifi- 
cantly drawn  on  analysts'  time.  At  the  end  of  May  1996,  there  were 
233  pending  FOIPA  lawsuits  involving  641  requests.  Our  analysts 
spend  a  significant  amount  of  time  on  litigation.  In  1992,  analysts 
spent  10.4  percent  of  their  time  on  litigation;  in  1993,  20.1  percent; 
in  1994,  29.8  percent;  and  in  1995,  20.4  percent.  These  litigations 
must  be  responded  to.  Frequently  there  are  court  ordered  dead- 
lines, and  we  must  provide  justification  for  what  we  have  done. 

Because  of  their  analjd^ical  expertise,  some  FOIPA  analysts  are 
diverted  to  other  analogous  functions.  We  have  12  of  our  analysts 
assigned  to  the  John  F.  Kennedy  assassination  records  task  force, 
which  has  processed  and  released  to  the  National  Archives  over 
640,000  pages  of  assassination  records  in  response  to  legislation 
passed  by  Congress  in  1992.  And  they  will  continue  to  work  there 
until  that  project  is  completed.  Whenever  analysts  must  be  di- 
verted to  other  tasks,  such  as  dealing  with  administrative  appeals 
and  litigations,  and  processing  records  under  the  John  F.  Kennedy 
Assassination  Records  Collection  Act  of  1992,  they  cannot  perform 
the  service  of  initially  processing  requests  of  other  requesters. 

Another  factor  which  has  added  to  complexity  and  made  ana- 
lysts' processing  activities  more  time-consuming  involves  changes 
in  processing  rules.  In  May  1993,  the  Supreme  Court  ruled  in  U.S. 
Department  of  Justice,  et  al.  v.  Landano,  113  S.  Ct.  2014  (1993), 
that  the  Government  is  not  entitled  to  a  presumption  that  all 
sources  supplying  information  to  the  FBI  in  criminal  cases  are  con- 
fidential sources.  It  had  been  the  law  in  the  majority  of  Federal  cir- 
cuits up  to  that  time,  and  this  decision  overturned  it. 

As  well,  in  October  1993,  Attorney  General  Reno  announced  a 
discretionary  release  policy  for  Department  of  Justice  components. 
In  both  of  these  instances,  these  new  policy  changes  require  a 
greater  amount  of  analysis,  and,  therefore,  a  greater  amount  of 
time.  They  both  have  the  virtue  of  resulting  in  a  greater  amount 
of  disclosure  material,  but  another  consequence  of  it  is  to  make  the 
processing  much  more  time-consuming  and  longer. 

The  FBI  has  taken  several  measures  to  deal  with  the  increasing 
backlog  of  requests.  In  order  to  treat  requesters  equitably,  requests 
are  assigned  based  upon  their  approximate  date  of  receipt.  We 
have  employed  a  two-track  system  whereby  smaller  cases  can  be 
processed  more  expeditiously  as  time  and  resources  permit,  and 
therefore  we  are  able  to  service  more  requesters  than  we  would  if 
all  cases  were  kept  in  one  queue. 

We  have  also  streamlined  processes.  For  example,  we  have  clari- 
fied form  letters,  and  converted  forms  to  computerized  macros  to 
diminish  the  amount  of  typing  time  expended.  We  have  also  formed 
and  used  ad  hoc  project  teams  to  process  large  and  complex  re- 
quests. We  have  taken  several  internal  measures  to  bring  more 
personnel  time  and  resources  to  bear  in  processing  the  FOIPA  re- 
quests in  the  headquarters  backlog.  We  have  used  overtime,  as 
available,   in  the  FOIPA  Section.   Beginning  in   1989,  we  began 
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training  field  office  analysts  to  do  the  more  complex  work  found  in 
the  headquarters  backlog  cases,  and  they  supplement  our  head- 
quarters analyst  force  by  processing  backlog  cases  as  time  permits. 

In  addition,  we  developed  and  trained  an  offsite  FOIPA  process- 
ing module  in  Savannah,  GA,  in  1992,  which  functions  as  an  offsite 
team  which  processes  FOIPA  cases  from  the  headquarters  backlog. 
In  1992,  from  internal  resources  we  added  and  trained  15  new 
FOIPA  disclosure  analysts  at  FBI  Headquarters.  Again,  in  1995  Di- 
rector Freeh  added  17  more  disclosure  analysts  from  within  FBI 
Headquarters,  and  added  34  new  document  classification  analysts, 
20  of  whom  are  devoted  to  the  classification  aspects  of  processing 
a  FOIPA  request. 

We  also  initiated  and  are  continuing  development  of  the  FOIPA 
Document  Processing  System,  which  is  an  initiative  to  automate 
the  physical  aspects  of  FOIPA  document  processing  through  com- 
puterization. This  project  has  been  recognized  as  part  of  a  National 
Performance  Review  laboratory,  and  the  research  and  development 
stage  is  nearly  concluded.  Once  developed,  the  system  will  have  po- 
tential applications  for  FOIPA  and  civil  discovery  document  proc- 
essing. It  will  be  of  benefit  to  other  agencies  beyond  the  FBI, 
should  they  choose  to  use  it,  and  should  result  in  savings  of  ana- 
lysts' time,  as  well  as  other  beneficial  effects. 

It  is  clear,  however,  that  only  more  analysts,  trained  to  process 
requests,  can  significantly  diminish  the  backlog,  absent  an  unex- 
pected decrease  in  new  requests.  The  FBI  is  seeking  additional  per- 
sonnel resources  through  the  budget  process,  and  a  request  for  129 
additional  personnel  to  process  FOIPA  requests  is  now  pending  be- 
fore the  Congress. 

I  am  pleased  that  during  the  first  5  months  of  1996,  the  backlog 
has  not  grown.  On  December  31,  1995,  there  were  15,358  requests 
on  hand,  and  May  31,  1996,  there  were  15,259.  However,  we  would 
much  prefer  to  significantly  diminish  the  size  of  the  backlog  of  re- 
quests so  that  requesters'  needs  may  be  served  in  a  more  timely 
fashion. 

I  assure  you  that,  with  whatever  resources  are  available  to  us, 
we  are  committed  to  continuing  to  do  high-quality  work  in  process- 
ing FOIPA  requests,  and  to  continuing  our  best  efforts  to  reduce 
the  backlog. 

This  concludes  my  prepared  statement.  I  thank  you,  and  I  would 
be  happy  to  address  any  questions. 

[The  prepared  statement  of  Mr.  O'Brien  follows:] 
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J.  KEVIN  O'BRIEN 

CHIEF,  FREEDOM  OF  INFORMATION  AND  PRIVACY  ACTS  SECTION 

FEDERAL  BUREAU  OF  INVESTIGATION 

On  behalf  of  Director  Louis  J.  Freeh,  I  appreciate  the 
opportunity  to  testify  before  your  subcommittee  about  the  FBI'  s 
Freedom  of  Information  and  Privacy  Acts  (FOIPA)  Program. 

The  FBI  has  made  a  significant  commitment  of  people  and 
resources  to  process  requests  for  information  under  the  Freedom 
of  Information  Act  (FOIA)  and  the  Privacy  Act  (PA) ;  but,  despite 
these  efforts,  we  are  dealing  with  a  large  volume  of  work  on  hand 
and  we  are  not  able  to  process  requests  in  as  timely  a  manner  as 
we  would  like. 

In  calendar  year  1995,  the  FBI  spent  $21,082,010  on  the 
FOIPA  Program.   The  FBI  processes  most  FOIPA  requests  centrally, 
in  the  FOIPA  Section  at  FBI  Headquarters  in  Washington,  D.C.   A 
relatively  small  amount  of  FOIPA  processing  is  done  in  field 
offices.   The  FOIPA  Section  currently  has  263  full-time  employees 
on  hand.   (The  equivalent  of  about  24  of  these  employees  work  on 
document  classification  matters  which  do  not  involve  FOIPA 
requests.   All  others  in  the  Section  are  devoted  to  the  FOIPA 
Program) .   Another  11  are  assigned  full-time  to  a  FOIPA  module  in 
Savannah,  Georgia.   Another  74  analysts,  some  full-time  and  some 
part-time,  are  spread  throughout  FBI  field  offices. 

Because  of  the  nature  of  the  FBI'  s  main  mission,  which  is  to 
uphold  the  law  through  investigations  of  federal  criminal  laws, 
to  protect  the  United  States  from  foreign  intelligence 
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activities,  and  to  provide  leadership  and  law  enforcement 
assistance  to  federal,  state,  local  and  international  agencies, 
the  Bureau  is  involved  in  a  wide  variety  of  activities  which 
often  involve  sensitive  factors.   In  processing  FBI  documents  for 
release  under  the  FOIPA,  great  care  is  taken  to  ensure  that  no 
material  to  which  the  reguester  is  entitled  is  erroneously 
withheld,  and  that  no  material  that  should  be  withheld  is 
inadvertently  released. 

A  disclosure  analyst  conducts  a  line-by-line,  page-by-page 
review  of  the  work  copy  of  the  documents  to  determine  what  should 
be  released,  and  whether  any  FOIPA  exemptions  should  be  applied. 
Analysts  must  decide  how  much  information  can  be  disclosed  to  the 
reguester  without  harming  the  national  security,  revealing 
confidential  sources,  invading  personal  privacy,  interfering  with 
ongoing  investigations,  disclosing  specialized  investigative 
technigues,  or  revealing  other  sensitive  information.   On  the 
whole,  FBI  files  contain  very  sensitive  information,  and  the 
review  of  this  type  of  information  is  necessarily  time- 
consuming,  and  the  analysis  cannot  be  done  properly  if  it  is  done 
in  haste.   The  analyst  uses  a  special  marking  pen  to  edit  exempt 
material,  and  thereafter  identifies  the  exemption  used  in  the 
margins  of  the  documents,  and/or  prepares  a  "deleted  page 
information  sheet"  when  an  entire  page  has  been  deleted. 


54 


During  the  process,  other  government  agencies  must  be 
consulted  about  the  releasability  of  their  information  or 
documents  which  may  be  found  in  FBI  files.   When  the  analyst  has 
finished,  a  supervisory  analyst  does  a  thorough  review.   The 
documents  to  be  released  are  then  photocopied,  checked  for 
legibility  and  completeness,  and  sent  to  the  requester. 

As  of  May  31,  1996,  the  FBI  had  15,259  requests  on  hand  in 
the  FOIPA  Section  backlog,  and  it  is  estimated  that  there  are 
over  5,4  00,000  pages  of  documents  to  be  reviewed.   Because  of  the 
FBI'  s  work,  investigative  case  files  can  range  from  relatively 
small,  to  very  large  and  complex.   Of  the  15,259  requests,  we 
estimate  that  about  2,000  of  them  consist  of  an  average  of  100 
pages  or  less,  and  are  not  complex.   At  the  other  end  of  the 
spectrum  are  "project"  cases,  which  we  define  as  consisting  of 
3,000  or  more  pages.   At  the  end  of  May  1996,  we  had  248  project 
case  requests,  which  involve  an  estimated  2,600,000  million  pages 
to  be   reviewed.   The  remainder  of  the  requests  for  which 
responsive  files  have  been  identified  would  consist  of  between 
100  and  3,000  pages,  and  varying  degrees  of  complexity. 

The  cases  in  the  FBI'  s  backlog  of  FOIPA  requests  span  the 
full  range  of  the  Bureau'  s  work.   Of  main  files  reviewed  in  1995, 
3.2%  concerned  white  collar  crime,  1.6%  organized  crime,  8.2% 
terrorism,  6.1%  foreign  counterintelligence,  5%  civil  rights, 
11.5%  applicant  cases,  and  64.4%  miscellaneous  and  other  criminal 


55 


cases.   Types  of , requesters  in  1995  were  predominantly  private 
individuals  (74.6%),  followed  by  prisoners  (14.7%),  scholars  and 
historians  (4.1%),  news  media  members  (2.8%),  freelance  writers 
and  authors  (2.4%),  organizations  (0.8%),  and  current  employees 
(0.6%)  . 

There  are  a  number  of  factors  which  have  contributed  to  the 
growth  of  the  backlog  of  requests.   First  is  the  constant  stream 
of  a  high  volume  of  new  requests,  an  average  of  13,100  per  year 
in  each  of  the  last  5  fiscal  years.   In  addition,  some 
experienced  analysts  have  been  lost  through  attrition  including 
transfers  to  other  positions  and  retirements. 

Moreover,  because  of  the  nature  of  the  FBI'  s  investigative 
files,  many  requests  involve  complex  processing  decisions  which 
are  time-consuming.   In  addition,  some  requests  involve 
voluminous  records.   The  248  "project"  cases  I  mentioned 
previously  are  only  1.6%  of  the  pending  requests,  but  represent 
48%  of  the  estimated  pages  to  be  reviewed.   As  an  example,  three 
project  requests  currently  being  processed  are  for  records 
consisting  of  approximately  80,000,  55,000,  and  32,000  pages, 
respectively.   When  these  requests  totaling  167,000  pages  are 
completed,  thousands  of  hours  of  processing  time  will  have  been 
expended. 
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FOIPA  analysts  are  also  sometimes  diverted  away  from 
handling  initial  processing  of  requests  to  other  essential 
activities.   Administrative  appeals  must  be  addressed.   As  of  May 
31,  1996,  480  requests  were  on  appeal.   Moreover,  litigation  has 
significantly  drawn  on  analysts'  time.   At  the  end  of  May  1996, 
there  were  23  3  pending  FOIPA  lawsuits,  involving  641  requests.  In 
1992,  analysts  spent  10.4%  of  their  time  on  litigation,  in  1993, 
20.1%,  in  1994,  29.8%,  and  in  1995,  20.4%.   In  many  instances  ad 
hoc  teams  of  analysts  have  to  be  formed  to  complete  work  within 
court  ordered  deadlines. 

Because  of  their  analytical  expertise,  some  FOIPA  analysts 
are  needed  in  other,  analogous  functions.   Currently,  12  FOIPA 
analysts  are  assigned  to  the  John  F.  Kennedy  Assassination 
Records  Task  Force,  which  has  processed  and  released  to  the 
National  Archives  over  640,000  pages  of  assassination  records  in 
response  to  legislation  passed  by  Congress  in  1992.   The  Task 
Force'  s  work  continues. 

Whenever  analysts  must  be  diverted  to  other  tasks,  such  as 
dealing  with  administrative  appeals  and  litigations,  and 
processing  records  under  the  John  F.  Kennedy  Assassination 
Records  Collection  Act  of  1992,  they  cannot  perform  the  service 
of  initially  processing  requests  of  other  requesters. 
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Another  factor  which  has  added  complexity  and  made  analysts' 
processing  activities  more  time-consuming  is  changes  in 
processing  rules.   Specifically,  in  May,  1993,  the  Supreme  Court 
ruled  in  U.S.  Department  of  Justice,  et  al.  v.  Landano.  113  S. 
Ct.  2014  (1993) ,  that  the  government  is  not  entitled  to  a 
presumption  that  all  sources  supplying  information  to  the  FBI  in 
criminal  cases  are  confidential  sources.   This  overturned  the  law 
as  it  existed  in  a  majority  of  Federal  Circuit  Courts.   Now,  an 
analysis  of  the  facts  and  circumstances  must  be  made  to  determine 
whether  confidentiality  may  be  inferred  or  not.   In  October  1993, 
Attorney  General  Reno  announced  a  'discretionary  release"  policy 
for  Department  of  Justice  components.   Where  applicable,  this 
requires  a  significantly  greater  line-by-line  analysis  of 
documents  than  previously  needed  under  the  law. 

These  new  processing  rules  have  the  virtue  of  resulting  in 
increased  disclosure.   The  cost  is  greater  complexity  and 
increased  use  of  analysts'  time  to  process  documents. 

The  FBI  has  taken  several  measures  to  deal  with  the 
increasing  backlog  of  requests.  In  order  to  treat  requesters 
equitably,  requests  are  assigned  based  upon  their  approximate 
date  of  receipt.  We  have  employed  a  two  track  system  whereby 
smaller  cases  can  be  processed  more  expeditiously  as  time  and 
resources  permit,  and  therefore  we  are  able  to  service  more 
requesters  than  we  would  if  all  cases  were  kept  in  one  queue. 
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We  have  also  streamlined  processes.   For  example,  we  have 
clarified  form  letters,  and  converted  forms  to  computerized 
macros  to  diminish  the  amount  of  typing  time  expended.   In 
addition,  we  have  formed  and  used  ad  hoc  project  teams  to  process 
large  and  complex  requests. 

We  have  taken  several  internal  measures  to  bring  more 
personnel  time  and  resources  to  bear  in  processing  the  FOIPA 
requests  in  the  headquarters  backlog.   We  have  used  overtime,  as 
available,  in  the  FOIPA  Section.   Beginning  in  1989,  we  began 
training  field  office  analysts  to  do  the  more  complex  work  found 
in  the  headquarters  backlog  cases,  and  they  supplement  our 
headquarters  analyst  force  by  processing  backlog  cases  as  time 
permits.   In  addition,  we  developed  and  trained  a  FOIPA 
processing  module  in  Savannah,  Georgia,  in  1992,  which  functions 
as  an  off-site  team  which  processes  FOIPA  cases  from  the 
headquarters  backlog.   In  addition,  in  1992,  we  added  and  trained 
15  new  FOIPA  disclosure  analysts  at  FBI  Headquarters  from  on- 
board employees.   Again,  in  1995  we  added  17  more  disclosure 
analysts  from  within  FBI  Headquarters,  and  added  34  new  document 
classification  analysts,  20  of  whom  are  devoted  full-time  to  the 
classification  aspects  of  processing  a  FOIPA  request. 

We  also  initiated  and  are  continuing  development  of  the 
FOIPA  Document  Processing  System  (FDPS) ,  which  is  an  initiative 
to  automate  the  physical  aspects  of  FOIPA  document  processing 
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through  computerization.   This  project  has  been  recognized  as 
part  of  a  National  Performance  Review  laboratory,  and  the 
research  and  development  stage  is  nearly  concluded.   Once 
developed,  the  system  will  have  potential  applications  for  FOIPA 
and  civil  discovery  document  processing,  and  should  result  in 
savings  of  analysts'  time,  as  well  as  other  beneficial  effects. 

It  is  clear,  however,  that  only  more  analysts,  trained  to 
process  requests,  can  significantly  diminish  the  backlog,  absent 
an  unexpected  decrease  in  new  requests.   The  FBI  is  seeking 
additional  personnel  resources  through  the  budget  process,  and  a 
request  for  129  additional  personnel  to  process  FOIPA  requests  is 
now  pending  before  the  Congress. 

I  am  pleased  that  during  the  first  five  months  of  1996,  the 
backlog  has  not  grown.   On  December  31,  1995  there  were  15,358 
requests  on  hand,  and  May  31,  1996,  there  were  15,259.   However, 
we  would  much  prefer  to  significantly  diminish  the  size  of  the 
backlog  of  requests  so  that  requesters'  needs  may  be  served  in  a 
more  timely  fashion.   I  assure  you  that,  with  whatever  resources 
are  available  to  us,  we  are  committed  to  continuing  to  do  high 
quality  work  in  processing  FOIPA  requests,  and  to  continuing  our 
best  efforts  to  reduce  the  backlog. 

This  concludes  my  statement.   Thank  you  very  much. 
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Mr.  Horn.  Thank  you.  We  will  wait  until  we  have  heard  from 
the  next  witness  and  open  it  up  to  questioning  by  the  committee. 

Mr.  Passarella.  Thank  you,  Mr.  Chairman. 

I  am  Anthony  H.  Passarella,  Director  of  the  Directorate  for  Free- 
dom of  Information  and  Security  Review,  Office  of  the  Assistant 
Secretary  of  Defense  for  Public  Affairs.  I  am  pleased  to  have  the 
opportunity  to  discuss  the  Department  of  Defense's  Freedom  of  In- 
formation Act  Program  with  you  today. 

The  Assistant  Secretary  of  Defense  for  Public  Affairs  has  overall 
policy  and  implementation  authority  to  administer  the  DOD  FOIA 
Program.  He  has  charged  my  directorate  to  carry  out  this  respon- 
sibility. The  DOD  implementation  of  the  FOIA  is  set  forth  in  DOD 
Directive  5400.7,  which  further  authorizes  publication  of  DOD  Reg- 
ulation 5400. 7-R. 

The  Directorate  for  Freedom  of  Information  and  Security  Review 
develops  the  FOIA  policy  for  DOD,  and  processes  requests  for 
records  under  the  control  of  the  Office  of  the  Secretary  of  Defense 
[OSD]  and  the  Office  of  the  Chairman  of  the  Joint  Chiefs  of  Staff 
and  Joint  Staff  [OJCS].  I  am  not  responsible  for  the  DOD  Privacy 
Act  Program,  but  my  directorate  does  process  individual  Privacy 
Act  requests. 

My  directorate  also  conducts  security  review  of  all  material  pre- 
pared for  public  release  and  publication  originated  by  the  DOD,  to 
include  testimony  before  congressional  committees,  or  by  contrac- 
tors, DOD  employees  as  individuals,  and  material  submitted  by 
sources  outside  the  DOD  for  such  review.  The  directorate  conducts 
the  Mandatory  Declassification  Review  Program  for  the  OSD/ 
OJCS. 

Because  of  the  mission,  functions,  size  and  geographic  dispersion 
of  the  DOD,  it  is  decentralized  into  separate  military  departments 
and  defense  agencies.  The  FOIA  program  is  likewise  decentralized 
in  the  DOD  components.  The  DOD  components  consist  of  15  sepa- 
rate organizations,  inclusive  of  the  military  departments  and  sepa- 
rate defense  agencies,  located  across  the  Nation  and  around  the 
world.  These  DOD  components  conduct  their  own  FOIA  programs 
under  the  policy  guidance  of  the  DOD  FOIA  regulation  which  is 
written  by  my  office.  The  components'  responsibility  requires  them 
to  respond  to  requests  for  records  under  their  control,  make  release 
determinations  on  records  originated  in  the  component,  refer  re- 
quests for  other  records  to  other  FOIA  offices  as  appropriate,  re- 
view adverse  determinations  on  appeal,  and  work  in  concert  with 
the  Department  of  Justice  and  the  U.S.  attorney's  office  in  FOIA 
litigation. 

As  I  said,  my  directorate  processes  FOIA  initial  requests  and  ap- 
peals for  one  of  these  components,  the  OSD/OJCS,  consisting  of  80 
staff  offices  in  OSD,  the  Office  of  the  Chairman  of  the  Joint  Chiefs 
of  Staff  and  Joint  Staff.  We  also  refer  requests  to  other  DOD  com- 
ponents as  appropriate,  process  appeals  of  initial  denials  of  those 
records  of  nine  unified  commands  worldwide,  and  coordinate  with 
the  Department  of  Justice  and  the  U.S.  attorney's  office  in  FOIA 
litigation  like  the  DOD  components  alluded  to  earlier. 

The  DOD  receives  a  wide  variety  of  requests  throughout  the  De- 
partment, nationally  and  worldwide.  Many  of  the  requests  involve 
classified  information,  which  can  be  as  recent  as  the  ongoing  oper- 
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ations  in  Bosnia  or  as  old  as  World  War  I  or  II  information,  which 
may  still  require  protection.  Other  records,  while  residing  phys- 
ically at  the  National  Archives  and  Record  Administration,  must 
often  be  reviewed  by  area  experts  in  the  DOD. 

Some  of  the  other  types  of  requests  the  Department  receives  are 
requests  for  the  following  records:  bids  or  proposals  during  the  con- 
tracting process;  contracts  themselves;  mailing  lists;  current  and 
historical  policy  papers  on  a  multitude  of  subjects;  descriptions  and 
analyses  of  military  weapons;  nuclear  information;  technical  data 
information;  lessons  learned  •  on  completed  operations  such  as 
Desert  Storm,  Grenada,  and  so  forth;  alleged  human  rights  abuses 
in  various  other  nations  including  El  Salvador,  Guatemala,  and 
Bosnia;  human  radiation  experimentation;  AIDS;  personal  files 
under  the  Privacy  Act;  and  attempts  to  locate  long  lost  relatives. 
Requests  are  received  from  all  types  of  requesters:  private  individ- 
uals all  over  the  world,  commercial  organizations,  nonprofit  organi- 
zations, news  media,  and  law  firms  representing  a  multitude  of  cli- 
ents. 

Due  to  the  size  and  complexity  of  the  DOD  there  is  no  central 
repository  for  all  DOD  records,  nor  a  single  office  that  has  suffi- 
cient knowledge  on  all  the  many  subjects  to  process  them.  For  this 
reason  and  because  the  originator  of  the  information  must  make  a 
disclosure  decision  on  that  information,  the  public  is  asked  to  direct 
its  requests  to  the  proper  DOD  component  which  they  believe  may 
have  responsive  records.  The  addresses  of  these  components  are 
published  in  each  component's  FOIA  regulation,  all  of  which  are 
published  in  the  Code  of  Federal  Regulations. 

Therefore,  if  someone  desires  information  located  at  one  of  the 
Army's  installations,  the  Army  regulation  asks  that  the  requester 
write  directly  to  that  installation  which  will  then  respond  to  the  re- 
quester. To  prepare  the  response,  records  are  reviewed  by  subject 
matter  experts  at  the  installation  to  ensure  that  all  pertinent  infor- 
mation can  be  released  and  that  information  which  should  be  with- 
held is  not  released.  All  of  the  military  departments  and  separate 
defense  agencies  have  personnel  at  the  base,  installation,  or  ship 
level,  who  in  concert  with  their  other  duties,  have  been  assigned 
FOIA  duties  as  well. 

Should  a  requester  seek  information  on  Secretary  of  Defense  pol- 
icy issues  which  originated  in  OSD,  the  request  normally  should  be 
sent  to  my  directorate  in  the  Pentagon,  which  will  task  the  request 
to  the  appropriate  office  or  offices  in  OSD  and/or  the  OJCS  for  a 
records  search.  On  the  other  hand,  and  as  frequently  happens, 
should  a  request  arrive  at  my  FOIA  office  for  records  pertaining  to 
events  which  occurred  at  one  of  the  decentralized  FOIA  compo- 
nents, my  directorate  would  refer  the  request  in  writing  to  the  ap- 
propriate FOIA  component,  which  in  turn  would  forward  it  in  writ- 
ing to  the  appropriate  FOIA  office  to  prepare  the  response.  The  re- 
quester would  receive  a  letter  from  my  directorate  informing  him/ 
her  of  this  referral.  Referrals  are  necessary  for  the  reasons  of  phys- 
ical location  of  responsive  records,  subject  matter  expertise  and  the 
responsibilities  of  originators  of  information  which  I  mentioned  ear- 
lier. This  obviously  delays  a  response  to  the  requester,  but  unfortu- 
nately cannot  be  avoided. 
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Another  area  which  creates  delays  in  responding  to  requests  are 
requests  for  large  volumes  of  historical,  classified  information.  It  is 
not  uncommon  to  receive  stacks  of  top  secret  documents  measuring 
anywhere  from  12  to  24  inches  high  from  NARA  asking  that  they 
be  reviewed  for  release  under  the  FOIA.  Review  of  classified  infor- 
mation must  be  done  line  by  line  to  ensure  no  information  is  inad- 
vertently released  that  would  damage  national  security.  In  addi- 
tion, classified  information  often  requires  coordination  with  other 
Federal  agencies  involved  in  national  security,  and  this,  too,  takes 
time. 

The  DOD  FOIA  Program  is  a  very  large-volume  program  involv- 
ing thousands  of  documents.  As  an  example,  the  DOD  received 
107,486  requests  and  1,303  appeals  in  1994,  and  103,347  requests 
and  899  appeals  in  1995.  While  the  numbers  of  requests  have  de- 
creased over  the  past  2  years,  the  sophistication  of  the  requests  has 
increased  and  are  for  larger  numbers  of  records.  These  factors  have 
made  the  process  more  difficult.  A  great  deal  of  DOD  time  is  spent 
processing  FOIA  requests  for  a  relatively  small  group  of  prolific  re- 
questers who  continually  seek  vast  quantities  of  classified,  histori- 
cal data,  which  has  long  been  retired  either  to  the  Federal  records 
storage  area  in  Suitland,  MD,  or  been  accessioned  by  the  NARA. 
Retrieving  records  from  the  records  storage  area  takes  time,  and 
review  of  large  volumes  of  classified  material  also  takes  time,  as 
mentioned  earlier. 

What  steps  can  be  taken  to  improve  this  process  is  a  difficult 
question  to  answer.  For  one  thing,  I  doubt  if  the  original  framers 
of  the  FOIA  ever  intended  it  to  be  used  by  people  and  organizations 
throughout  the  world  for  profitmaking  ventures.  The  Supreme 
Court  has  emphasized  the  core  purpose  of  the  FOIA  to  be  providing 
information  on  the  operations  of  Government,  but  it  is  clearly  used 
for  much  more  than  that.  The  DOD  will  have  to  explore  more  ways 
to  capitalize  on  technology  as  one  method  of  improving  processing 
times,  as  well  as  continuing  its  emphasis  on  personalized  training 
of  FOIA  personnel  and  those  who  must  make  decisions  on  release 
of  information  under  the  FOIA.  However,  I  must  emphasize  that 
with  the  current  thrust  in  downsizing,  it  will  be  difficult  to  do  more 
and  do  it  quicker  with  fewer  assets. 

In  closing,  I  ask  you  to  remember  that  no  matter  how  techno- 
logically advanced  we  may  become  and  how  many  personnel  we 
may  hire,  extreme  care  must  always  be  taken  to  ensure  that  no  in- 
formation detrimental  to  our  Nation's  security  is  disclosed.  This 
will  always  take  careful,  thoughtful  human  review  and  time. 

Thank  you.  I  will  be  happy  to  answer  your  questions. 

Mr.  Horn.  On  this  round  of  questioning,  each  member  will  have 
10  minutes.  I  think  each  of  us  has  a  series  we  would  like  to  get 
out,  and  not  lead  off  in  other  directions.  I  would  like  both  of  you 
gentlemen  to  respond  to  some  of  these. 

Some  of  these  toward  the  end  are  exclusively  Defense.  I  would 
like  to  get  both  Justice's  perspective  and  Defense,  and  get  into  ac- 
cess questions. 

Are  any  and  all  documents  in  your  agency  available  to  Members 
of  Congress  who  request  them,  or  are  they  subject  to  a  need-to- 
know  test?  What  is  the  answer  to  that? 
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If  a  Member  of  Congress  filed  for  particular  information,  are  they 
subject  to  a  need-to-know  test? 

Mr.  Passarella.  Sir,  I  can't  honestly  answer  that  question.  But 
in  my  opinion,  if  it  is  for  the  use  of  the  committee,  it  can  be  han- 
dled through  what  is  called  a  congressional  inquiry. 

That  is  not  something  that  my  office  processes,  sir. 

Mr.  Horn.  Who  processes  that? 

Mr.  Passarella.  I  believe  that  is  done  through  legislative  affairs 
within  the  Office  of  the  Secretary  of  Defense. 

Mr.  Horn.  You  are  saying  legislative  affairs  could  override  your 
office? 

Mr.  Passarella.  No,  sir.  Are  you  saying  your  committee  submit- 
ted an  FOIA  request  or  your  committee 

Mr.  Horn.  We  would  submit  a  request  for  documents.  I  am  just 
curious  how  the  process  works.  In  other  words,  you  have  trained 
people  there  that  are  used  to  going  through  records,  be  it  the 
media,  be  it  the  average  citizen,  be  it  a  Member  of  Congress,  be 
it  the  Ayatollah  Khomeini,  I  guess,  based  on  that  previous  exam- 
ple. 

I  just  need  to  know,  when  you  are  looking  for  information  in  an 
agency  where  a  lot  of  information  is  classified,  and  it  might  be  his- 
toric information,  and  at  one  time  it  might  have  been  either  con- 
fidential, secret  or  top  secret,  or  some  other  category  undefined.  If 
certain  specific  documents  were  asked  for,  would  there  be,  besides 
the  classification,  let's  say,  that  those  documents  might  have  10, 
20,  30,  40  years  ago,  but  is  there  also  a  need-to-know  test? 

Mr.  Passarella.  If  it  is  in  the  performance  of  Government  busi- 
ness, sir,  I  imagine  you  would  not  have  to  use  the  FOIA  to  obtain 
those  documents. 

Mr.  Horn.  OK.  So  if  a  congressional  committee  made  a  request 
for  documents — I  want  to  be  very  specific — if  they  were  there, 
would  we  be  told  they  are  there  and,  let's  say,  there  was  a  decision 
made,  well,  you  really  can't  release  these  for  one  reason  or  another, 
I  am  just  curious  how  that  system  works. 

Mr.  Passarella.  I  can't  imagine,  sir,  if  a  congressional  commit- 
tee asked  the  Department  of  Defense  for  documents  that  they 
would  not  be  provided.  That  is  my  personal  opinion. 

Mr.  Horn.  I  hope  you  are  right,  because  we  are  going  to  put 
them  to  the  test  in  a  few  months.  I  am  laying  the  groundwork  for 
this,  just  to  make  sure  what  we  are  asking  for.  As  one  good  friend 
of  mine  on  the  other  side  of  the  aisle  said,  Steve,  you  have  to  ask 
the  specific  question  or  you  are  not  going  to  get  the  answer  out  of 
them.  That  was  said  after  30  years'  experience  with  the  Depart- 
ment of  Defense. 

So  I  am  curious:  Is  there  a  need-to-know  test  beyond  the  classi- 
fication? 

Mr.  Passarella.  I  do  not  know  the  answer  to  that,  sir. 

Mr.  Horn.  At  this  point  in  any  requests  that  have  come  from  the 
average  citizen,  the  media,  whoever,  when  it  gets  in  your  shop  and 
you  first  decide,  now,  is  this  accessible — and  it  could  be  an  old  clas- 
sification, maybe  it  was  never  classified — does  somebody  in  your 
shop  still  have  a  need-to-know  criterion? 
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Because  that  is  the  way  it  goes  sometimes,  as  you  and  I  know, 
on  classification.  You  can  be  top  secret,  but  you  don't  have  a  need 
to  know. 

Mr.  Passarella.  Yes,  sir.  If  a  request  came  in  to  my  office  for 
a  classified  document,  we  would  send  that  request  to  the  appro- 
priate individual  or  office  that  would  hold  that  document.  That  doc- 
ument would  be  reviewed  for  releasability  and  segregability. 

If  it  was  segregable,  it  would  be  provided  to  my  office  to  respond 
back  to  the  requester.  If  it  was  denied,  then  it  would  not  be  pro- 
vided, that  is,  it  would  still  remain  classified. 

Mr.  Horn.  In  other  words,  you  take  the  word  of  the  classifying 
office  as  to  whether  that  ought  to  be  public  information? 

Mr.  Passarella.  Yes,  sir.  The  classifying  office  is  the  one  that 
has  the  responsibility  for  both  classifying  the  document  and  for  de- 
classifying the  document,  the  way  the  DOD  is  organized. 

Mr.  Horn.  OK.  Let's  say  they  don't  want  to  declassify  the  docu- 
ment; would  you  tell  the  requester  such  documents  exist  but  they 
are  classified? 

Mr.  Passarella.  We  would  normally  tell  them  the  request  for 
documents  has  been  located,  but  unfortunately  they  are  denied  for 
the  appropriate  reasons  under  the  FOIA.  As  long  as  there  is  harm 
to  the  Government,  they  would  be  denied.  If  there  were  no  harm, 
we  would  release  the  documents. 

Mr.  Horn.  The  classifying  office  makes  the  decision  whether 
there  is  harm  to  the  Government? 

Mr.  Passarella.  Yes,  sir. 

Mr.  Horn.  Is  there  an  appeals  process? 

Mr.  Passarella.  Yes,  sir.  Our  ofhte  runs  the  appellate  process. 
When  the  appeal  comes  in,  we  would  obtain  the  document,  and  it 
would  be  reviewed  by  taking  into  account  their  recommendations, 
our  experience,  to  determine  if  their  denial  was  correct.  It  would 
be  reviewed  by  the  Office  of  General  Counsel  to  ensure  they  were 
properly  utilizing  the  FOIA  exemption,  and  then  it  would  go  to  my 
boss  for  an  appellate  response. 

Mr.  Horn.  To  your  knowledge,  has  the  need-to-know  test  ever 
been  required  in  any  documents  that  have  passed  through  your  of- 
fice as  an  additional  criterion?  In  other  words,  it  isn't  enough  to 
say  they  are  classified  or  they  are  unclassified,  but  does  that  per- 
son really  need  to  know? 

Mr.  Passarella.  No.  No,  sir. 

Mr.  Horn.  That  is  not  appHed? 

Mr.  Passarella.  If  it  is  being  released,  sir,  it  is  a  publicly  avail- 
able issue. 

Mr.  Horn.  You  are  saying  anybody  could  know  it  at  that  point? 

Mr.  Passarella.  Not  everybody  has  access  to  all  the  documents 
until  it  has  been  through  the  FOIA  process.  When  it  has  been 
through  the  FOIA  process  and  been  made  available  to  the  public, 
anybody  can  have  that  particular  document  after  it  is  finished. 

Mr.  Horn.  Let's  say  they  declassify  it,  but  they  don't  want  to 
share  the  document.  It  is  declassified,  but  they  don't  think  it  is  a 
good  idea  to  share  it. 

Mr.  Passarella.  They  have  to  have  a  reason  for  denying  it,  sir. 
It  must  have  an  exemption  under  the  FOIA.  If  they  declassified  it 
and  there  is  no  other  FOIA  exemption  that  fits  it,  we  release  it. 
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Mr.  Horn.  In  other  words,  you  are  telling  me  documents  over 
there  would  either  be  marked  confidential,  secret,  or  top  secret  if 
they  are  not  to  be  made  publicly  available? 

Mr.  Passarella.  No,  sir.  Because  there  are  other  reasons  that 
documents  would  not  be  released. 

For  example,  under  the  FOIA,  if  they  were  a  pre-decisional  docu- 
ment, it  may  be  an  unclassified  document,  but  about — a  pending 
decision  to  be  made  which  has  not  been  made  yet.  That  would  not 
become  available  under  the  exemption. 

Mr.  Horn.  What  are  the  criteria  by  which  that  document  is 

Mr.  Passarella.  It  is  a  pre-decisional  document  under  the  Free- 
dom of  Information  Act. 

Mr.  Horn.  Which  means  what?  Give  me  an  example. 

Mr.  Passarella.  A  new  policy  being  created  by  the  deployment 
of  ships.  I  am  stretching  here.  They  have  not  decided  yet  what  they 
are  going  to  do  or  how  they  are  going  to  go  about  doing  it.  The  deci- 
sion has  not  been  made.  They  are  going  to  increase  the  deployrnent 
times  from  6  to  8  months,  and  they  are  gathering  all  of  the  infor- 
mation as  to  whether  that  would  be  a  good  idea,  and  no  decision 
has  been  made  yet.  That  is  exempt  under  the  FOIA. 

Mr.  Horn.  In  other  words,  you  are  saying  it  is  one  of  the  nine 
exemptions  under  the  act? 

Mr.  Passarella.  Yes,  sir. 

Mr.  Horn.  When  that  document  is  denied,  it  is  one  of  the  specific 
nine  exemptions  that  is  stated  as  the  basis  for  denial? 

Mr.  Passarella.  Yes,  sir. 

Mr.  Horn.  You  are  saying  those  are  the  ones  you  rely  on,  not  the 
sort  of  vague  judgment  as  need-to-know? 

Mr.  Passarella.  That  is  correct,  sir.  It  must  meet  an  FOIA  ex- 
emption in  order  to  be  denied. 

Mr.  Horn.  Now,  when  a  Member  of  Congress  requests  something 
for  which  he  or  she  or  the  committee  is  not  determined  to  have  any 
need-to-know,  is  that  person  told  that  there  are  no  documents  in 
this  area,  or  is  that  person  told  that  certain  documents  are  not 
being  received  because  they  either  come  under  the  nine  exemptions 
or  they  are  still  classified? 

I  am  trying  to  get  at,  do  we  admit  the  documents  are  there,  but 
sorry,  you  can't  have  them;  or  do  we  just  say  no  documents  are 
available? 

Mr.  Passarella.  I  don't  know,  sir.  I  would  have  to  go  back  and 
get  an  answer  for  the  record  on  that. 

[The  information  referred  to  follows:] 

The  DoD  policy  is  to  make  the  maximum  amount  of  information  concerning  its 
operations  and  activities  available  promptly  to,  and  cooperate  fiilly  with,  members 
of  Congress  and  Congressional  committees  and  their  staffs. 

In  rare  cases  when  there  is  a  question  as  to  whether  information  may  be  fur- 
nished to  a  member  or  committee  or  Congress,  even  in  confidence,  every  attempt 
is  made  to  satisfy  the  request  through  some  alternate  means  acceptable  to  both  the 
DoD  and  the  requester.  There  can  be  no  final  refusal  to  provide  information  without 
the  specific  approval  of  the  DoD  component  head  or  the  Secretary  of  Defense. 

In  those  instances  when  a  member  of  Congress  uses  the  FOIA  to  request  docu- 
ments as  a  personal  request — not  in  an  official  capacity — he  or  she  is  treated  as  any 
other  requester.  Under  the  FOIA,  the  existence  of  records  must  be  acknowledged 
unless  the  mere  fact  that  a  record  exists  would  reveal  classified  information  or  be 
an  invasion  of  individual  privacy.  In  these  circumstances,  the  DoD  would  invoke  the 
"Glomar  Response"  whereby  the  existence  of  records  is  neither  confirmed  nor  de- 
nied. 
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Mr.  Horn.  Have  you  ever  had  a  case  that  comes  to  your  memory 
like  that? 

Mr.  Passarella.  No,  sir. 

Mr.  Horn.  OK.  And  you  are  telling  me  that — say,  the  President 
of  the  United  States  asked  for  certain  documents.  Is  he  automati- 
cally going  to  get  them  out  of  the  Department  of  Defense,  or  is 
there  a  reason  not  to  give  documents  to  the  President? 

Mr.  Passarella.  I  cannot  imagine  a  reason  we  would  not  give 
whatever  the  President  asked  for. 

Mr.  Horn.  I  would  hope  the  Commander  in  Chief  would  have  a 
little  priority  to  get  to  the  head  of  the  line. 

Mr.  Passarella.  He  would  never  have  to  invoke  the  FOIA. 

Mr.  Horn.  He  would  just  send  a  little  message  over  and  the  doc- 
uments would  come.  We  are  going  to  get  into  that  next  week,  who 
sends  messages  to  whom,  and  do  they  even  sign  their  name  to 
them. 

You  are  telling  me  that  the  need  to  know  is  not  really  a  criterion 
in  your  operation,  that  it  is  either  the  nine  exceptions  or  it  is  clas- 
sified; is  that  it? 

Mr.  Passarella.  That  is  a  hard  way — the  document  is  either 
classified  or  exempt  from  release  from  one  of  the  nine  exemptions 
of  the  FOIA,  including  B-1  being  the  classification  issue.  If  it  is  not 
fitting  that  exemption,  it  is  released. 

Mr.  Horn.  OK.  Now,  does  the  Pentagon  consider  the  need-to- 
know  category  a  classification? 

Mr.  Passarella.  No,  sir. 

Mr.  Horn.  So  it  would  have  to  be  then  either  secret,  top  secret, 
or  confidential;  is  that  right? 

Mr.  Passarella.  To  have  a  need-to-know  issue. 

Mr.  Horn.  Yes.  Because  as  you  know,  usually  you  can  have  top 
secret  clearance,  but  you  don't  have  a  need-to-know,  and  therefore 
documents  in  the  military  can  be  denied  fellow  officers  and  enlisted 
personnel  in  the  military. 

Mr.  Passarella.  That  is  correct. 

Mr.  Horn.  What  I  want  to  know  is,  is  the  need-to-know  a  vague 
category  or  specific,  as  it  might  be  on  the  basis  of  who  has  got  ac- 
cess; is  that  used  anywhere  in  the  FOIA  process,  Freedom  of  Infor- 
mation Act? 

Mr.  Passarella.  No,  sir. 

Mr.  Horn.  It  isn't  used  anywhere.  So  what  you  deal  with  then 
is  something  again  that  is  confidential,  secret,  or  top  secret,  or  it 
is  in  one  of  those  exemptions? 

Mr.  Passarella.  That  is  correct. 

Mr.  Horn.  If  it  is  confidential,  secret,  or  top  secret,  you  don't  re- 
lease it  unless  they  change  the  classification? 

Mr.  Passarella.  No,  sir.  If  it  is  a  top  secret  document — and  we 
review  many  of  those — the  document  is  gone  through,  line  by  line, 
to  identify  what  in  that  particular  document  is  classified. 

Mr.  Horn.  Will  that  be  redacted? 

Mr.  Passarella.  That  information  will  be  redacted. 

Mr.  Horn.  In  brief,  blanked  out. 

Mr.  Passarella.  The  redacted  information  would  not  be  released 
to  the  requester  and  it  would  be  explained  as  to  the  rationale  for 
that  redaction. 
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Mr.  Horn.  OK.  We  will  pursue  some  of  this  a  little  later.  I  want 
to  yield  to  the  ranking  minority  member,  Mrs.  Maloney,  10  minutes 
for  questioning. 

Mrs.  Maloney.  You  mentioned,  both  of  you,  in  your  testimony 
the  need  for  resources  to  process  the  hundreds  of  thousands  of  re- 
quests. In  the  absence  of  further  resources,  what  would  you  rec- 
ommend to  improve  the  processing  of  FOIA  requests? 

Mr.  O'Brien.  Well,  we  have  done  a  lot  to  refine  our  processes, 
Congresswoman,  over  the  years,  and  we  are  always  looking  for  new 
ways  to  do  it  better.  We  do,  on  occasion,  have  our  personnel  tele- 
phonically  contact  requesters  to  try  to  focus  their  requests.  Some- 
times requests  are  not  well  focused  and  we  try  to  have  some  per- 
sonal telephonic  contact  to  try  to  meet  the  needs  of  the  requesters. 
As  well,  we  use  an  automated  search  of  our  indices  and  are  able 
to  give  answers  in  a  short  time  if  we  have  no  record  in  the  auto- 
mated searches. 

We  have  formed  ad  hoc  teams  to  deal  with  large  requests.  In 
fact,  this  document  processing  system  that  I  talked  about,  which 
will  help  by  computerizing  the  process  with  optical  scanning  and 
optical  imaging  and  storage  of  the  records  in  an  electronic  way, 
would  help  somewhat  in  time.  I  cannot  tell  you  how  much  time 
would  be  saved,  but  it  would  help  in  timesaving  on  the  physical 
part  of  the  processing. 

The  document  processing  is  a  two-part  process  for  the  analyst.  It 
is  mental,  and  the  mental  judgments  cannot  be  sped  up.  They  have 
to  be  carefully  done  and  intelligently  done.  That  cannot  be  sped  up. 
But  they  also  go  through  laborious  physical  processes  when  they 
redact,  actually  marking  these  things  with  Magic  Marker-like  pens. 

Then  they  have  to  be  Xeroxed  through  a  special  filter  and  then 
checked  to  make  sure  you  can't  hold  it  up  to  the  light  and  read 
through.  If  they  decide,  a  supervisor  decides,  no,  that  should  not 
be  redacted,  that  has  to  come  out,  they  take  bleach  and  bleach  it 
out,  or  re-Xerox  the  original  and  go  back  and  do  it  over  again.  It 
is  a  very  laborious  process. 

You  talk  about  technology  lacking,  we  are  in  the  Dark  Ages  on 
it.  It  is  a  very  laborious  process.  If  we  get  the  computerization,  that 
part,  the  physical  part  would  be  greatly  speeded  up.  As  well,  we 
will  cut  down  on  time,  because  we  will  have  no  possibility  of  error 
in  those  things.  Therefore,  analysts  doing  essentially  physical,  non- 
analytical  work  of  checking  to  be  sure  there  is  no  physical  error, 
that  will  go  by  the  wayside. 

In  connection  with  trying  to  develop  this,  Martin  Marietta,  an 
independent  contractor,  looked  at  our  whole  work  processes  in 
1992,  and  concluded  there  was  no  significant  reengineering  we 
could  do  in  processing  that  would  speed  up  our  backlog.  So  we  real- 
ly are  faced  with,  as  General  Grant  in  the  Civil  War,  getting 
enough  bodies  on  the  line  to  fight  the  fight  and  keep  doing  it  well 
in  a  high-quality  manner. 

We  are  open  to  any  suggestions,  however,  believe  me. 

Mrs.  Maloney.  Mr.  O'Brien,  I  have  a  letter  here  requesting  the 
FBI  files  on  myself.  Last  night  I  spoke  to  a  colleague  of  mine,  Con- 
gressman Kanjorski,  and  he  said  that  he  requested  the  FBI  filings 
on  himself,  and  he  has  been  waiting  2  years. 

How  long  will  I  have  to  wait  to  get  the  FBI  files  on  myself? 
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Mr.  O'Brien.  What  we  have,  we  have  two  tracks,  two  queues,  in 
effect.  In  order  to  treat  requesters  equitably,  we  have  to  treat  them 
in  the  order  received,  generally.  It  depends  on  the  size  of  the  file. 
If  it  is  relatively  small,  100  pages  or  less,  it  is  in  the  track  1  queue. 
If  it  is  larger  than  that,  it  would  be  in  the  track  2  queue. 

As  of  now,  we  are  assigning  cases  to  be  reviewed  in  the  track  1 
queue  that  we  received  as  of  January  1994,  and  the  track  2  queue 
that  we  have  received  as  of  October  1992,  that  is,  to  assign  them 
to  a  disclosure  analyst  to  review  them  and  process  them.  It  will 
take  a  little  bit  of  time  thereafter. 

So  the  prognosis  is,  depending  on  the  size,  2V2  to  4  years. 

Our  average  turnaround  time  on  the  cases  we  released 

Mrs.  Maloney.  I  will  have  to  wait  2V2  to  4  years  to  get  my  FBI 
file  on  myself? 

Mr.  O'Brien.  I  think  that  is  correct. 

Mrs.  Maloney.  I  would  like  someone  to  give  him  my  request. 

I  just  wanted  to  mention  an  article  that  was  in  the  Washington 
Post  yesterday,  and  it  talks  about  Congressman  McDade,  also  from 
Pennsylvania,  and  he  wrote  the  FBI  seeking  "an  immediate, 
prompt  copy  of  my  FBI  file." 

It  just  said  that  he  would  have  to  wait  a  considerably  long  time. 

Mr.  O'Brien,  earlier — we  just  heard  testimony  from  the  Justice 
Department  that  they  expedite  requests.  In  this  article,  it  says  Mr. 
McDade  needs  his  FBI  file  immediately  because  of  the  trial  that  he 
is  facing.  Yet  they  put  him  back — they  are  working  on  requests 
dated  July  1992,  and  he  is  going  to  be  put  behind  that  date.  So  he 
will  probably  not  get  the  files  in  the  time  that  hfe  needs  them. 

I  would  like  your  response  to  that. 

Mr.  O'Brien.  Yes,  Congresswoman,  I  saw  that  article  yesterday. 

Mrs.  Maloney.  A  related  question:  Why  don't  you  have  an  expe- 
dited procedure  for  people  who  may  need  a  file  for  a  particular  rea- 
son, for  whatever  important  reason? 

Mr.  O'Brien.  Let  me  explain  that.  When  we  have  Freedom  of  In- 
formation or  Privacy  Act  requests,  there  are  three  bases  for  expe- 
diting requests  which  are  the  Department  of  Justice  bases.  They 
involve  either  threat  of  a  loss  of  substantial  due  process,  threat  to 
life  or  physical  safety,  or  a  situation  where  there  has  been  wide- 
spread media  interest  in  some  Government  action  and  an  allega- 
tion of  Government  wrongdoing. 

We  looked  at  Mr.  McDade's  request  and  did  not  believe  it  met 
the  criteria,  the  criteria  defined  by  the  Department  of  Justice.  They 
are  relatively  narrow. 

Mr.  Stern,  from  the  Department  of  Justice,  makes  the  decision 
on  the  third  of  those  criteria,  widespread  media  interest  and  an  al- 
legation of  Government  wrongdoing.  Mr.  McDade  has  as  adminis- 
trative appeal  right. 

Mrs.  Maloney.  There  is  an  allegation  of  Government  wrongdoing 
with  Mr.  McDade;  there  is  a  trial.  Wouldn't  he  fit  the  criteria  in 
that  category? 

Mr.  O'Brien.  I  think  it  was  decided  he  did  not.  In  Mr.  McDade's 
case — and  I  cannot  comment  on  his  case;  he  is  on  trial  charged 
with  criminal  charges — there  is  a  different  procedure.  There  is  dis- 
covery procedure  for  criminal  defendants  with  the  Government.  Mr. 


69 

McDade  has  been  under  indictment  for  some  years,  and  the  case 
has  now,  I  think  this  week,  come  to  trial  up  in  Pennsylvania. 

That  is  a  separate  process,  is  what  I  am  trying  to  say.  What 
criminal  defendants  can  get  in  terms  of  discovery  from  the  Govern- 
ment to  prepare  their  defense  is  a  separate  process  from  the  Free- 
dom of  Information  Act  process. 

Mrs.  Maloney.  Mr.  Kanjorski  indicated  he  had  been  waiting  4 
years.  I  will  have  to  wait  4  years  is  what  you  are  estimating.  The 
article  said  that  you  had  to  get  back  to  Mr.  McDade  and  have  it 
certified  that  it  was  his  request. 

Now  you  have  my  request,  so  we  don't  have  to  go  through  the 
certification.  Two  weeks  are  off  of  it.  I  am  going  to  have  to  wait 
4  years,  you  estimate? 

Mr.  O'Brien.  That  is  what  I  estimate,  Congresswoman.  If  we  get 
more  resources,  hopefully,  that  will  not  project  out  in  that  way.  But 
to  give  you  an  honest  projection  now — we  are  not  happy  saying 
that;  I  am  not  happy  saying  that  at  all.  I  am  not  happy  to  say  to 
people  that  call  every  day,  we  are  in  that  kind  of  a  situation.  We 
would  like  to  do  them  more  quickly. 

If  I  could  make  a  comment  on  the  article  which  talked  about  get- 
ting the  notary,  it  was  implied  that  that  was  a  less  than  human 
touch.  I  can  tell  you  why  we  do  that.  It  is  not  that  people  in  our 
office  did  not  know  who  Mr.  McDade  is,  but  we  are  very  serious 
about  protecting  people's  privacy. 

Mrs.  Maloney.  I  understand  that. 

Mr.  O'Brien.  It  came  from  his  office  address.  The  procedure  is 
to  send  it  back  and  get  a  personalized,  notarized  signature  from 
Mr.  McDade  to  make  sure  it  is  him  making  the  request  rather  than 
somebody  in  the  office.  That  was  kind  of  a  standard  way  of  han- 
dling it.  That  is  what  is  behind  it. 

Mrs.  Maloney.  Back  to  the  timeframe:  Senator  Leahy  testified 
earlier  he  thought  delays  in  FOIA  requests  were  the  same  as  not 
really  responding  to  them;  that  the  urgency  is  not  there,  you  don't 
get  the  information  in  time,  so  a  delay  is  the  same  as  not  being 
able  to  get  the  information. 

So  I  would  like  to  ask  both  of  you,  what  is  the  median  time  it 
takes  to  respond  to  an  FOIA  request  at  your  agency?  Is  4  years  the 
median? 

Mr.  O'Brien.  No.  That  is  a  projection  out,  based  upon  where  we 
are  in  assigning  cases  that  are  ready  for  assignment  now  to  our 
disclosure  analysts.  In  fact,  in  1995,  the  average  turnaround  time 
for  cases  that  required  processing  to  release  was  923  days.  For  all 
requests,  it  was  292  days  in  1995.  All  requests  would  include  those 
needing  processing  and  those  in  which  we  determined  relatively 
early  that  there  was  no  record  responsive  to  the  request. 

Mrs.  Maloney.  What  is  the  median  number  of  pages  in  a  FOIA 
response?  Roughly  100  pages?  Is  there  a  median  number? 

Mr.  O'Brien.  I  don't  have  that  information  available.  I  think,  as 
I  indicated,  a  lot  of  our  requests  are  over  100.  We  estimate  2,000, 
maybe  a  little  more,  of  our  work  on  hand  now  that  are  100  or  less, 
average  of  100  or  less.  So  probably  the  average  FOIA  response 
would  be  larger  than  that,  I  would  think. 
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Mrs.  Maloney.  My  time  is  up.  Maybe  the  chairman  will  let  me 
ask  very  quickly,  what  proportion  of  your  records  are  stored  elec- 
tronically now? 

Mr.  O'Brien.  In  the  FBI? 

Mrs.  Maloney.  Yes. 

Mr.  O'Brien.  We  have  paper  files,  and — we  have  paper  files  and 
documents  are  being  created  electronically.  I  think  though  that 
they  are  probably  all  stored  in  a  paper  way  at  this  time. 

The  objective  of  the  Bureau  is  to  go  into  the  paperless  environ- 
ment. That  is  one  of  the  information  management  objectives  of  the 
Bureau.  We  have  made  substantial  progress  going  in  that  direction. 

But  I  cannot  speak  to  what  is  the  nature  of  the  records  being  cre- 
ated now.  Most  of  the  records  to  which  FOIA  requests  are  respon- 
sive are  records  prior  to  this  time,  and  they  are  paper  records.  So 
we  process  paper  records  in  this  process. 

Mr.  Horn.  Thank  you.  Before  I  yield  10  minutes  to  Mr.  Flana- 
gan, I  want  to  pursue  one  or  two  things  that  Mrs.  Maloney  elicited. 

You  mentioned  the  McDade  case.  Now,  if  the  U.S.  attorney  asked 
for  the  McDade  file,  would  that  go  through  your  office,  or  is  there 
a  separate  process  for  them  to  gain  access  to  the  McDade  file? 

Mr.  O'Brien.  That  would  not  go  through  my  office.  It  would  be 
a  separate  process  in  that  regard. 

Mr.  Horn.  Who  runs  that  process? 

Mr.  O'Brien.  Well,  I  would  think  an  investigative  file  would  be 
located  in  the  field  office  where  the  investigation  took  place.  As 
well,  there  would  be  a  corresponding  headquarters  file.  The  field  of- 
fice, in  working  with  the  prosecutor,  would  be  dealing  in  sharing 
the  information  and  documents,  as  needed,  to  help  prosecute  the 
case. 

That  might  be  the  day-to-day  way  that  things  like  that  are  done. 
If  there  was  some  specific  request,  it  might  go  through  our  Office 
of  General  Counsel,  perhaps,  here  in  Washington. 

Mr.  Horn.  Well,  we  will  ask  staff  to  check.  Mrs.  Maloney  raised 
a  very  fine  point  there,  that  if  the  individual  on  trial  cannot  have 
the  file  and  the  prosecuting  attorney  can  have  the  file,  it  seems  to 
me  justice  is  not  being  done  here. 

You  mentioned  discovery.  Quite  properly,  it  would  seem  to  me, 
if  a  judge  issued  an  order,  that  ought  to  solve  the  problem.  On  the 
other  hand,  if  the  judge — I  don't  know  whether  the  judge  was 
asked  or  not  in  this  case — but  since  it  has  come  up,  I  think  we 
need  staff  to  round  out  the  file  on  this.  Who  has  had  access?  Where 
do  you  go  to  get  access?  Where  was  access  denied? 

I  am  obviously  concerned,  and  as  I  said,  we  will  get  into  this  next 
week.  But  when  339  files  that  we  know  of,  and  it  could  be  600 
since  they  are  presumably  only  down  to  the  "G"s  where  my  staff 
director  is  included  in  the  White  House  request  for  files,  even 
though  none  of  them  must  have  been  under  consideration  for  a  po- 
sition. When  the  White  House  Counsel  doesn't  even  have  to  sign 
it,  but  his  name  is  on  it,  the  FBI  suddenly  delivers  339  files,  they 
sit  over  in  the  White  House  for  months,  years,  I  don't  know. 

We  will  get  all  that  straightened  out  next  week.  And  would  any 
of  that  come  through  your  office,  or  does  that  come  from  a  different 
office  in  the  FBI? 

Mr.  O'Brien.  It  would  not  come  through  my  office. 


71 

Mr.  Horn.  Which  office  would  handle  that? 

Mr.  O'Brien.  I  am  not  sure  exactly. 

Mr.  Horn.  I  will  get  that  for  the  record  then. 

Here  is  where  I  am  headed.  When  I  see  the  misuse  of  FBI  files 
by  members  of  the  White  House  staff,  whether  it  be  the  Nixon  staff 
or  the  Clinton  staff,  I  am  going  to  put  in  a  bill  that  says,  if  you 
want  a  file  out  of  the  FBI,  the  President  of  the  United  States  must 
have  his  signature  on  that  request. 

It  is  perfectly  appropriate,  if  he  is  thinking  about  appointing 
somebody  for  the  Supreme  Court  of  the  United  States,  he  ought  to 
have  a  file,  if  there  is  a  file,  and  have  access  to  that  before  he 
makes  an  offer  and  embarrasses  somebody.  And  that  has  hap- 
pened, as  we  all  know,  when  you  have  a  full  field  investigation,  or 
even  they  didn't  tell  him  the  obvious.  The  FBI  has  had  some  prob- 
lems in  that  area,  not  doing  a  thorough  evaluation  on  a  few  justices 
I  can  think  about. 

But  it  just  seems  to  me  some  people  have  easy  access,  because 
they  pick  up  the  phone  and  they  are  the  White  House,  and  they 
get  any  file  they  want.  And  the  average  citizen,  including  a  Mem- 
ber of  Congress  in  Mrs.  Maloney's  case,  who  wants  her  file,  will 
have  to  sit  around  for  4  years.  I  find  that  a  little  problem. 

I  am  going  to  now  yield  10  minutes  to  the  gentleman  from  Illi- 
nois, the  vice  chairman,  Mr.  Flanagan. 

Mr.  Flanagan.  Thank  you,  Mr.  Chairman. 

Mr.  O'Brien,  thanks  for  coming  today.  Your  testimony  is  enlight- 
ening. The  nine  exemptions  to  the  FOIA  request,  are  there  any  ex- 
ceptions to  that?  Is  it  possible  there  is  a  competing  interest  that 
outweighs  the  interest  in  the  exemption? 

Mr.  O'Brien.  I  think  rather  than  sajdng  exceptions  to  the  exemp- 
tions, there  are  competing  interests.  The  exemptions  only  apply  if 
the  concepts  and  parameters  of  the  exemption  apply. 

In  other  words,  I  think  the  way  you  have  to  start  out  concep- 
tually with  the  Freedom  of  Information  Act  is,  it  is  a  disclosure 
statute.  If  a  person  makes  a  request,  whatever  records  are  respon- 
sive to  their  request  should  be  disclosed  to  them,  unless  an  exemp- 
tion applies. 

So  you  start  out  first  with  the  concept,  we  are  going  to  disclose, 
and  then  it  is,  unless  an  exemption  applies.  So  in  applying  the  ex- 
emptions, there  are,  for  example,  some  which  involve  taking  in  a 
competing  interest.  For  example,  the  privacy  exemptions,  (b)(6)  and 
(B)(7)(c),  involve  balancing  on  the  one  hand  the  individual's  privacy 
right  and  the  degree  of  the  privacy,  is  it  great — for  example,  per- 
sonal medical  records,  very  high  value  of  privacy?  Some  other  infor- 
mation may  be  rather  innocuous  about  the  individual. 

The  person's  privacy  right  is  balanced  against  the  competing 
public  interest  in  disclosure  of  the  information. 

The  interesting  thing,  the  Supreme  Court  has  defined  the 
underpinnings  of  the  FOIA  as  is  it  in  the  public  interest?  It  isn't 
just  you  are  curious  about  something.  It  is  so  citizens  can  find  out 
what  their  Government  is  up  to.  It  has  to  be  of  some  public  inter- 
est. If  that  outweighs  the  competing  private  interest,  that  will  not 
be  applied.  If  the  public  disclosure  interest  is  weak,  then  the  pri- 
vacy interests  will  be  protected.  So  there  are  competing  interests 
in  many  areas. 
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Mr.  Flanagan.  That  example  is  exactly  where  I  wanted  to  go. 
Thanks  for  getting  us  there. 

Can  you  give  me  an  example  of  when  such  a  competing  interest 
may  have  outweighed  the  otherwise  blanket  exemption;  or  a  set  of 
circumstances,  let  us  say,  rather  than  a  specific  example,  where  a 
competing  interest  would  have  outweighed  the  exemption? 

Mr.  O'Brien.  Competing  interests  in  disclosure? 

Mr.  Flanagan.  Yes. 

Mr.  O'Brien.  Generally  we  protect  privacy. 

Mr.  Flanagan.  I  am  not  suggesting  you  don't.  In  an  exemption 
that  says  the  Privacy  Act  shall  apply,  that  this  person's  private 
files  will  remain  with  the  FBI,  or  with  that  individual,  after  4 
years  of  waiting  to  get  it,  if  there  is  an  occasion  where  that  file 
would  be  reduced  to  paper  or  communicated  in  some  way  to  some- 
one else,  can  you  give  me  a  set  of  circumstances  under  which  that 
may  happen? 

Mr.  O'Brien.  No.  That  really  will  not  happen.  There  could  be  a 
public  interest,  there  may  have  been  some  public  disclosure  before. 

I  will  give  you  an  example.  These  are  exceptions.  Generally,  we 
will  not  give  out  information  about  other  individuals.  If  the  re- 
quester is  Mr.  A,  and  he  writes  in  and  says,  I  would  like  some  in- 
formation about  Mr.  B,  we  write  back  to  him  and  say,  we  will  not 
be  able  to  give  you  information  about  Mr.  B  unless  you  either  pro- 
vide us  a  privacy  waiver  by  Mr.  B,  or  proof  of  Mr.  B's  death,  be- 
cause the  privacy  dies  with  the  individual. 

So  we  are  not  going  to  give  out  information  about  others.  That 
is  a  very  interesting  point,  and  I  am  glad  we  brought  this  up.  The 
FBI  in  processing  requests  really  has  three  sets  of  clients  or  cus- 
tomers. One  is  the  requester,  get  all  the  information  they  are  enti- 
tled to;  second  is  the  FBI  and  the  American  people  and  the  coun- 
try. We  have  got  to  balance  things  to  protect  the  FBI's  ability  to 
continue  to  function  and  serve  the  Nation,  and  serve  the  people  of 
this  Nation,  by  not  disclosing  confidential  sources  or  not  revealing 
details  of  sensitive  investigative  techniques;  and  therefore,  you 
can't  use  them  anymore. 

The  third  set  of  clients  we  have  are  those  individuals  whose  pri- 
vacy we  protect,  people  in  the  files,  and  they  don't  know  we  are 
protecting  their  privacy.  So,  in  general,  there  would  not  be  a  com- 
peting public  interest. 

An  example  of  it  would  be,  for  example,  if  you  wrote  in  for  infor- 
mation and  there  was  information  about  me  in  there.  I  am  in  the 
senior  executive  service  in  the  FBI.  People  at  this  level  we  consider 
more  public  figures,  so  you  would  get  information  about  me.  If  it 
was  a  line  agent  investigator,  we  would  protect  his  name,  for  exam- 
ple. So,  in  general,  we  are  protecting  privacy  very,  very  strongly. 

Mr.  Flanagan.  So  the  exemptions,  while  very  good,  broad  rules, 
are  really  guidelines,  in  a  loose  way,  because  you  will  weigh  in  a 
competing  interest  if  there  is  a  valid  one;  they  are  not  as  blanket 
or  naked  as  they  appear.  Is  that  a  fair  statement? 

Mr.  O'Brien.  I  think  that — in  the  first  place,  they  are  laws,  and 
they  have  been  defined  by  a  lot  of  case  law  as  to  what  their  content 
should  be. 

Mr.  Flanagan.  Perhaps  by  way  of  explanation,  I  can  say  this, 
further:  In  your  department  is  the  rulemaking  authority  of  whether 
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this  will  go  out  or  whether  it  will  not?  There  is  an  appellate  proc- 
ess and  I  understand  that.  But  that  is  also  in  your  hands.  So  there 
is  a  great  deal  of  trust  reposed  in  you  that  it  will  be  done,  because 
there  is  not  a  lot  of  check  and  balance  on  whether  or  not  it  is  done. 

Consequently,  I  am  trying  to  find  out,  without  bringing  in  any 
specific  examples  or  actually  trying  to  obtain  information  I 
shouldn't  be  having  in  the  form  of  a  hearing — under  what  cir- 
cumstances your  thought  processes  go,  under  what  circumstances 
you  make  that  decision,  and  under  what  rulings  or  categories  you 
say  the  exemption  applies  or  does  not  apply,  or  the  exemption  is 
exempted  because  of  a  competing  interest,  or  the  exemption  is  not 
exempted  because  case  law  says  it  is  not  exempted. 

I  think  what  we  are  getting  at  here  and  in  all  of  the  questioning 
we  have  heard  so  far  is,  these  exemptions  are  really  guidelines. 
They  are  good  ones,  and  you  adhere  to  them  very  closely,  but  there 
are  exceptions  to  the  exemption. 

Mr.  O'Brien.  I  guess  conceptually  what  we  are  talking  about,  the 
question  is  whether  the  exemption  applies  or  not,  and  it  is  a  ration- 
al decision.  They  are  more  than  guidelines,  they  are  laws.  We  have 
to  apply  them  according  to  the  law. 

I  wasn't  quite  sure  I  heard  you  correctly;  I  think  you  said  the  ap- 
pellate process  is  in  my  hands  as  well.  That  is  not  so.  The  appeals 
process  from  a  FBI  decision  on  freedom  of  information  is  to  the  De- 
partment of  Justice.  Those  appeals  are  adjudicated  by  Department 
of  Justice  attorneys.  We  are  a  component  of  the  Department  of  Jus- 
tice. 

Mr.  Flanagan.  You  are  wearing  your  larger  DOJ  hat,  I  assumed. 

Mr.  O'Brien.  It  is  a  different  entity,  it  is  a  parent  entity,  so  I 
wanted  to  clarify  that,  if  I  might,  because  this  very  same  entity 
making  appellate  decisions  as  initial  decisions  is  a  bit  of  a  problem 
conceptually  I  think.  We  are  not  in  that  situation.  But  we  have  to 
make  judgments. 

For  example,  exemption  (B)(7)(a)  has  to  do  with  law  enforcement 
records,  where  the  release  of  them  would  interfere  with  an  enforce- 
ment proceeding,  a  so-called  pending  case  exemption.  You  have  to 
make  judgments  in  categories  of  the  information.  This  is  what  the 
courts  require. 

The  analyst  goes  through  and  makes  judgments  on  categories  of 
information,  whether  release  of  those  would  harm  the  investigation 
or  release  would  harm  the  Government's  ability  to  get  a  fair  trial. 
Sometimes  it  is  decided,  no,  it  would  not.  For  example,  if  it  is  al- 
ready public  source  information,  we  would  not  protect  that  because 
it  is  part  of  a  pending  case.  So  these  have  to  be  categorically  done. 

There  is  a  large  body  of  case  law  on  each  one  of  these  things.  We 
do  our  best,  I  think,  to  work  within  the  law,  make  these  judgments 
legally  and  rationally  and  in  an  intelligent  manner,  and  they  are 
not  just  guidelines.  But  you  have  to  have  judgment.  That  is  why 
analysts  have  to  take  some  time  and  care  in  doing  these  things. 

Mr.  Flanagan.  I  have  two  easier  questions.  First,  if  I  were  to 
ask  for  my  file  and  I  were  a  field  artillery  officer  for  5  years,  I  han- 
dle special  weapons,  I  know  there  were  background  investigations 
done  on  me.  I  would  authorize  them,  I  know  there  is  a  file  on  me, 
how  extensive  it  is,  I  do  not  know,  and  it  would  take  me  4  years 
to  find  out  if  I  were  to  make  the  request  today. 
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When  I  received  that  file,  barring  some  criminal  action  that  may 
happen  to  me  in  the  future,  and  I  don't  expect  but  assuming  it 
doesn't,  will  that  file  come  back  to  me  in  any  way  redacted? 

Mr.  O'Brien.  A  background  investigation  about  you? 

Mr.  Flanagan.  No,  your  file.  If  I  ask  for  a  background  file  on  me, 
will  that  come  to  me  in  any  way  redacted?  Are  there  any  cir- 
cumstances under  which  you  won't  tell  me  about  me  what  you 
know? 

Mr.  O'Brien.  Yes. 

Mr.  Flanagan.  OK.  What  might  those  be? 

Mr.  O'Brien.  For  example,  we  would  protect  confidential  sources 
if  there  was  a  background — do  I  have  the  facts  correct?  Was  a 
background  investigation  on — I  was  distracted  by  a  note  when  you 
started  talking. 

Mr.  Flanagan.  Been  there  myself. 

Mr.  O'Brien.  If  purposely  furnished  information  was  held  con- 
fidential, it  would  allow  us  to  protect  the  identity  of  people.  Con- 
fidential information  and  information  that  would  tend  to  identify 
them. 

Mr.  Flanagan.  That  is  not  really  information  about  me  that  you 
have.  That  is  information  about  other  people  about  me. 

Mr.  O'Brien.  No,  it  would  be  information,  background  informa- 
tion. If  he  wanted  it  held  confidential  and  they  were  promised  con- 
fidentiality during  a  background  investigation,  there  is  a  value  in 
continuing  a  promise,  and  I  am  sure  Members  of  Congress  are 
asked  about  interviewing  background  investigations  in  various  con- 
texts. And  sometimes  people  want  the  confidence  that  if  they  are 
frank  and  honest  about  the  person  who  is  the  subject  of  the  back- 
ground investigation,  this  will  be  protected  and  so  we  will  honor 
that. 

Mr.  Flanagan.  I  don't  think  anyone  will  disagree. 

Is  there  any  other  redaction  one  might  see  in  his  own  file  if  he 
asks  for  it? 

Mr.  O'Brien.  Yes,  privacy  of  other  people,  a  privacy  basis. 

Mr.  Flanagan.  One  last  question,  Mr.  Chairman,  if  I  may. 

Mr.  O'Brien.  There  could  be  other  things  as  well  we  would  have 
to  look  at. 

Mr.  Flanagan.  You  ran  through  some  of  the  possibilities  of  re- 
daction about  Mr.  A  asking  for  Mr.  B  and  asking  that  request  be 
approved  under  some  sort  of  perfectly  legitimate  exceptions.  Will 
the  FBI  go  to  the  greatest  extent  possible  to  redact  Mr.  A's  file 
with  Mr.  B's  request  to  exactly  what  Mr.  B  is  looking  for?  And  how 
does  Mr.  B  communicate  that  to  you? 

Mr.  O'Brien.  We  generally  will  not  process  a  file  about  Mr.  B  for 
Mr.  A.  We  won't  process 

Mr.  Flanagan.  You  have  also  said  today  there  are  circumstances 
where  Mr.  A's  file  is  redacted  as  much  as  possible.  If  so,  how  do 
you  know  how  to  redact  it? 

Mr.  O'Brien.  I  think  that — let  me  clarify  this.  We  will  not  proc- 
ess Mr.  B's  file  for  Mr.  A  unless  Mr.  A  gets  a  privacy — Mr.  A  gets 
a  privacy  waiver  from  Mr.  B.  Or  he  proves  to  us  that  Mr.  B  has 
died,  because  the  privacy  rights  of  all  of  us  will 

Mr.  Flanagan.  Let's  say  Mr.  B  was  an  official.  We  will  talk 
about  Mr.  G.  Is  it  possible  that  Mr.  G's  file,  when  it  is  requested 
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by  Mr.  A,  how  is  that  file  redacted,  if  at  all,  and  how  does  the  FBI 
know  how  to  redact  it?  To  what  extent  does  the  FBI  redact  it?  Is 
that  contained  in  the  request? 

Mr.  O'Brien.  Our  policy  is  to  reply  and  ask  for  a  privacy  waiver 
or  proof  of  death.  I  brought  up  the  example  of  me.  If  I  was  in  a 
file,  there  are  times  when  an  individual  will  be  in  a  file.  Mr.  B  is 
in  a  file.  Mr.  A  has  asked  about  a  subject  matter.  Mr.  B's  name 
and  information  about  Mr.  B  appears  in  a  file,  then  we  would  proc- 
ess and  protect  his  privacy  there. 

Generally,  in  fact,  we  won't  even  confirm  or  deny  there  is  a  file. 
If  Mr.  A  asks  for  a  file  on  Mr.  B,  we  don't  even  confirm  or  deny 
we  have  such  a  file.  We  ask  him  to  provide  us  with  a  privacy  waiv- 
er or  proof  of  death  and  we  don't  confirm  or  deny  that  we  have 
files.  We  say  that  we  will  search  for  a  potential  file  after  we  get 
a  privacy  waiver  or  proof  of  death,  but  not  before. 

Now,  unless  there  was  some  very,  very  public — ^very,  very  public 
that  we  had 

Mr.  Flanagan.  Let's  say  it  was  very,  very  public  and  you  had  the 
file.  I  made  the  request  for  Mr.  B  or  Mr.  G's  file,  how  would  you 
redact  that  file?  Would  it  be  within  the  parameters  of  my  request 
and,  if  so,  how  would  I  articulate  that  to  you?  Would  it  just  be  you 
who  would  give  me  that  file? 

Mr.  O'Brien.  We  would  not  process  the  file  for  you  about  Mr.  B. 
He  is  very,  very  public.  We  would  not  process  that  file  for  you  with- 
out his  waiver.  If  he  is  found  within  another  file  on  a  subject  mat- 
ter and  he  is  a  very,  very  public  figure,  then  we  have  to  make  the 
judgment  on  privacy.  But  in  general  we  are  very  strongly  protect- 
ing personal  privacy  by  not  processing  files  on  others  without  the 
privacy  waiver  or  proof  of  death.  In  fact,  on  a  public  figure  we 
would  generally  release  public  source  material  only.  So  we  are  very 
strong  on  protecting  privacy. 

Mr.  Flanagan.  I  will  leave  it  to  the  chairman  to  go  to  the  next 
question.  I  thank  you  for  his  indulgence  at  this  time. 

Mr.  Horn.  I  thank  you.  You  have  raised  an  interesting  question 
which  I  was  getting  to.  As  I  understand  it,  you  mentioned,  Mr. 
O'Brien,  that  you  do  not  even  admit  to  the  inquirer  that  there  is 
a  file  on  that  individual  unless  you  have  either  a  death  certificate, 
copy  of  the  death  certificate  or  a  notarized  access  to  that  file  from 
the  individual.  You  do  that  under  the  Privacy  Act;  is  that  correct? 

Mr.  O'Brien.  Yes.  Some  proof  of  death.  It  can  be  other  than  the 
death  certificate. 

Mr.  Horn.  My  query,  and  I  am  going  to  get  to  you  here  on  De- 
fense, and  if  the  FBI  is  involved,  I  would  like  to  hear  about  it. 

Let's  take  a  wild  subject  for  some  people  but  about  which  there 
is  a  lot  of  public  interest.  There  are  Members  of  Congress,  Mr. 
SchifF  in  New  Mexico  has  had  extensive  discussions  on  this,  that 
is,  unidentified  flying  objects.  The  question  would  be  if  anyone  was 
connected  with  those  unidentified  flying  objects,  where  would  one 
go? 

Let's  take  the  Department  of  Defense  to  start  with.  One  could  as- 
sume the  Air  Force  ought  to  be  involved.  Some  of  those  cases  I  read 
in  the  papers  go  back  to  when  it  was  the  Air  Force.  Maybe  the 
records  are  with  the  Army.  Did  the  Air  Force  take  the  record? 
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Maybe  they  are  with  the  Joint  Chiefs.  Maybe  they  are  with  the 
Air  Defense  Command,  if  you  are  talking  about  raid  or  indicators 
and  all  the  rest  of  that.  So  just  run  me  through  where  somebody 
interested  in  that,  Members  of  Congress,  average  citizens,  members 
of  the  press,  where  do  they  go?  Is  there  a  central  repository  they 
can  ask  and  they  would  get  an  honest  answer  whether  a  file  ex- 
isted or  not? 

Mr.  Passarella.  Yes,  sir.  All  of  the  records  that  we  are  aware 
of  that  have  been  collected  about  UFO's  have  been  sent  to  the  Na- 
tional Archives  and  Records  Administration.  I  know  when  we  re- 
ceive those  requests,  we  have  a  little  packet  of  information  that  we 
provide  back  to  the  requestor  of  documents  we  have  in  our  public 
reading  room  about  UFO's,  and  we  then  refer  them  to  the  National 
Archives  and  Records  Administration  for  any  other  records.  As  far 
as  I  know,  the  Air  Force,  all  their  records  they  have  collected,  they 
have  accessioned  to  the  National  Archives  and  Records  Administra- 
tion. 

Mr.  Horn.  How  does  the  Member  of  Congress  who  asks  the  ques- 
tion or  the  citizen  or  media  know  that,  indeed,  those  entities  of  the 
Department  of  Defense  which  predate  the  existence  of  the  Depart- 
ment of  Defense  that  all  those  records  have  been  turned  over  to  the 
National  Archives?  How  do  we  fmd  that  out? 

Mr.  Passarella.  I  imagine  you  could  ask  the  National  Archives. 
I  am  not  a  records  manager.  I  run  the  Directorate  for  Freedom  In- 
formation and  Security  Review,  but  the  records  are  accessioned 
based  on  the  Archivist  of  the  United  States  directions  into  the  Na- 
tional Archives  and  Records  Administration.  As  far  as  I  know,  from 
60  years  earlier,  they  have  all  been  accessioned  to  the  National  Ar- 
chives and  Records  Administration  that  have  been  of  historical 
value  to  the  United  States. 

Mr.  Horn.  If  they  weren't,  do  we  have  to  get  every  office  head 
somewhere  in  the  Department  of  Defense  to  come  up  here  under 
oath  and  tell  us  whether  they  are  there  or  not? 

Mr.  Passarella.  If  they  were  not  of  historical  value,  they  would 
be  probably  just  thrown  away. 

Mr.  Horn.  I  guess  that  is  possible,  too.  How  do  we  know?  The 
archivist  doesn't  know  something  is  missing,  he  just  knows  what 
he  has  got.  How  do  you  know  where  the  records  are  if  somebody 
says  we  are  not  sophisticated  enough  to  know  that  fact  so  we  keep 
it  out  for  the  sophistication  exception,  which  isn't  in  the  law.  That 
is  why  I  got  on  the  need-to-know,  somebody  makes  that  judgment. 
That  it  is  too  much  to  think  about  therefore  they  don't  need-to- 
know  it  so  we  won't  send  it  to  the  archives  but  we  will  keep  it  over 
here  someplace. 

Mr.  Passarella.  If  I  can  clarify  about  need-to-know.  Need-to- 
know  is  a  common  term  within  the  Department  of  Defense  but  gen- 
erally between  individuals  that  already  have  security  classification 
clearances,  and  if  A  has  a  clearance  and  B  has  a  clearance  and  B 
is  working  on  some  topic  or  subject  and  A  has  no  need-to-know,  it 
is  not  shared  with  A. 

But  under  the  FOIA,  need-to-know  is  not  an  issue  because  either 
the  information  is  releasable  or  it  is  not  releasable  and  need-to- 
know  has  nothing  to  do  with  that.  It  has  to  fit  the  exemptions  for 
being  denied  or  its  release. 
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Mr.  Horn.  It  fits  the  exceptions  and  if  it  is  classified  it  is  denied 
unless  the  classifying  office  says,  well,  we  can  declassify  that. 

Now  what  I  would  like  to  know  is,  are  there  any  classifications 
in  the  Department  of  Defense  or  anywhere  else  in  Government  of 
which  you  are  aware  besides  confidential,  secret,  and  top  secret? 

Mr.  Passarella.  Everything  I  know  fits  in  those  three  categories 
of  classification. 

Mr.  Horn.  Because  people  used  to  talk  about  the  Q  clearance  or 
something. 

Mr.  Passarella.  That  is  a  form  I  think,  sir,  of  top  level  classi- 
fication of  top  secret. 

Mr.  Horn.  Are  there  any  forms  under  the  categories  of  top  secret 
that  would  be  a  de  facto  classification  without  calling  it  top  secret? 

Mr.  Passarella.  You'd  have  to  have  the  top  secret,  then  you'd 
have  to  have  the  need-to-know  for  that  particular  portion  of  that 
clearance.  That  is  what  that  amounts  to. 

Mr.  Horn.  And  who  decides  that? 

Mr.  Passarella.  We  have  code  word.  We  have  special  access  pro- 
grams. Who  decides  that? 

Mr.  Horn.  Yes. 

Mr.  Passarella.  The  people  that  have  access  to  the  program  as 
to  whether  somebody  else  has  a  need-to-know  about  that  program. 

Mr.  Horn.  I  feel  like  I  am  watching  the  "Groucho  Marx  Show." 
What  is  the  magic  word  down  here?  How  does  one  ask  an  intel- 
ligent question  of  the  Pentagon  on  historic  documents  if  they  don't 
know  the  subclassifications  under  top  secret?  Is  that  indeed  also 
top  secret  or  is  that  public  knowledge  as  to  what  are  the  subclassi- 
fications? 

Mr.  Passarella.  I  would  have  to  look  up  that  question  for 

Mr.  Horn.  Could  you  look  into  that.  The  staff  will  work  with  you 
and  we  will  file  the  answer  for  the  record. 

Mr.  Passarella.  Yes,  sir. 

[The  information  referred  to  follows:] 

There  are  no  "subclassifications"  under  Top  Secret,  or  under  any  of  the  two  other 
levels  of  classification,  confidential  and  secret.  My  allusion  earlier  to  code  word  and 
special  access  programs  has  nothing  to  do  with  "subclassifications."  Special  Access 
Programs  are  used  to  limit  access  because:  a.  Normal  management  and  safeguard- 
ing procedures  are  not  sufficient  to  limit  "need  to  know"  or  access  and,  b.  The  num- 
ber of  persons  who  will  need  access  will  be  reasonably  small  and  commensurate 
with  the  objective  of  providing  extra  protection  for  the  information  involved. 

There  is  nothing  in  the  FOIA  or  DoD's  FOIA  Regulation  that  requires  the  pubhc 
to  know  that  a  particular  historical  document  is  classified,  nor  is  there  a  require- 
ment to  determine  under  what  level  of  classification  the  document  may  be  i.e.,  con- 
fidential, secret,  or  top  secret.  Likewise,  there  is  no  requirement  to  know  whether 
the  document  is  part  of  a  special  access  program.  All  the  public  has  to  do  is  request 
the  record  they  want,  and  it  is  the  responsibility  of  DoD  to  decide  whether  the 
record  is  releasable  or  should  be  withheld  from  public  release  under  one  or  more 
of  the  nine  FOIA  exemptions. 

Mr.  Horn.  Let  me  go  back  a  minute  to  the  case,  Mr.  O'Brien,  I 
think  you  are  familiar  with  it  since  you  wrote  me  about  it,  knowing 
on  the  30th  anniversary  I  was  going  to  have  a  hearing  on  the  Free- 
dom of  Information  Act,  the  Privacy  Act,  the  whole  works. 

I  wrote  the  Director  on  October  31,  1995,  partly  to  see  what  hap- 
pens about  a  case,  about  an  individual  that  I  have  known  for  a 
number  of  years,  and  these  letters  in  exchange  will  be  put  into  the 
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record.  It  is  dated  October  21,   1995,  to  the  Honorable  Louis  J. 
Freeh,  Director  of  Federal  Bureau  of  Investigation. 
I  say: 

Dear  Mr.  Freeh.  This  request  requires  your  personal  attention  and  it  is  hoped 
your  approval  of  the  freedom  of  information  request  noted  below. 

Background:  This  request  had  been  made  to  me  by  Robert  Bellinger,  whom  I  have 
known  for  over  two  decades.  Bob  Dellinger  was  a  part-time  faculty  worker  at  the 
California  State  University,  Long  Beach.  He  was  an  ex-convict  from  Terminal  Is- 
land. He  did  outstanding  work  at  the  university  as  well  as  at  Terminal  Island  where 
as  a  prisoner  he  began  the  first  course  on  creative  writing  in  the  Federal  prison  sys- 
tem. After  he  was  released,  he  voluntarily  returned  to  teach  that  course  for  a  total 
of  17  years. 

For  the  past  20  years,  Mr.  Dellinger  has  achieved  success  as  writer/producer  of 
various  TV  series  and  movies  and  also  a  mini-series.  He  was  one  of  the  key  speak- 
ers, cilong  with  Judge  Matt  Byrne,  at  the  Judge  Manuel  Real's  testimonial  dinner 
when  he  gave  up  his  chief  judgeship  to  Judge  Byrne.  Judge  Real  was  Bob 
Dellinger's  sentencing  judge.  He  took  an  interest  in  Bob,  and  he  is  his  friend.  In 
brief,  Mr.  Dellinger  is  not  a  miscreant,  or  a  misfit. 

Now  here  is  the  freedom  of  information  request:  "Bob  Dellinger 
has  told  me  when  he  filed  for  his  FBI  materials  under  the  provi- 
sions of  the  Freedom  of  Information  Act,  the  Bureau  was  unable 
to  locate  certain  key  documents,  including  summaries  of  its  con- 
tacts with  the  CIA  before  Dellinger  was  prosecuted.  However,  the 
CIA  did  find  all  of  those  materials  in  its  files  and  it  released  them 
to  him  totally  unexempted,  with  the  exception  of  the  two  teletypes 
which  the  CIA  says  the  FBI  excepted.  Dellinger  claims  the  CIA 
also  has  no  objection  to  releasing  this  information,  without  exemp- 
tions, if  the  FBI  withdraws  its  objections."  So  I  was  testing  to  see 
what  is  the  interagency  cooperation  here. 

"In  the  interest  of  truth,  I  would  hope  that  the  FBI  would  drop 
its  objections  to  the  release,  unexpurgated,  of  the  two  attached  CIA 
teletypes,"  which  I  will  file  with  the  record  also.  They  are  "dated 
February  9  and  11,  1972,  from  the  CIA's  Los  Angeles  office  to  its 
Headquarters  and  will  advise  the  CIA  to  send  the  full  text  to  those 
materials  to  Mr.  Robert  Dellinger. 

"I  am  informed  that  Special  Agents  who  stepped  over  the  line  in 
this  case  were  ordered  to  do  so"  and  then  I  named  that  particular 
agent,  which  I  won't  name  here,  "who  became  the  first  and  only 
Special  Agent  in  Charge  to  be  denied  membership  in  the  Society 
of  Former  Special  Agents  of  the  FBI.  Mr.  Dellinger  assured  me  that 
he  intends  to  show  in  his  movie  about  this  matter  that  it  was  not 
an  institutional  policy  of  the  FBI  that  caused  agents'  misdeeds,  but 
rather  the  misdeeds  were  a  result  of  the  individual  agent's  consist- 
ent breach  of  many  policies."  For  example,  that  agent  claims 
Dellinger  had  used  his  badge  to  obtain  and  then  not  repay  almost 
$200,000  in  unsecured  loans  from  the  Beverly  Hills  Bank  of  an  in- 
dividual, also  not  named,  whose  kidnapped  son  was  rescued  by  the 
FBI. 

"Anything  you  can  do  to  release  these  two  records  and  any  others 
which  pertain  to  Mr.  Dellinger  would  be  appreciated,"  and  then 
those  are  attached. 

Then  I  received  the  letter  from  you,  which  I  will  also  put  in  the 
record  that  is  dated  January  17,  1996.  I  think  I  finally  received  it 
in  March  or  so,  and  the  letter  was  presumably  sent  but  our  office 
had  no  record  of  its  receipt.  This  was  what  was  sent,  a  copy  after 
we  asked  for  the  record  of  that  letter. 
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And  you  say: 


Dear  Congressman  Horn,  your  letter  dated  October  21,  1995,  concerning  the  Free- 
dom of  Information/Privacy  Acts'  request  of  your  constituent,  Robert  Bellinger,  has 
been  referred  to  me  for  your  response.  We  have  opened  a  new  FOIPA  request  for 
your  constituent  and  assigned  it  No.  404,100,  which  we  ask  him  to  use  in  any  future 
correspondence  with  us  in  this  regard. 

In  order  to  be  fair  to  our  thousands  of  requesters  awaiting  an  initial  review  of 
documents,  we  are  treating  requests  for  rereview  as  new  requests  to  be  handled  in 
turn.  Therefore,  Mr.  Bellinger's  request  has  been  placed  in  our  backlog  of  unas- 
signed  requests  to  await  its  turn  for  processing  based  on  the  date  of  receipt,  October 
26,  1995. 

Unfortunately,  due  to  our  limited  resources  and  thousands  of  requests  on  hand, 

1  am  unable  to  give  you  a  definite  date  of  when  this  request  will  be  assigned.  At 
the  end  of  November  1995  our  total  requests  numbered  over  15,300  with  over  5.4 
million  estimated  pages  to  review. 

We  assign  our  requests  for  processing  based  on  the  date  of  receipt  consistent  with 
sound  administrative  practices.  We  are  currently  assigning  cases  we  received  in 
April  1992;  therefore  your  constituent  can  expect  an  extensive  delay  in  assignment. 

In  order  to  equitably  administer  the  thousands  of  FOIPA  requests  the  FBI  re- 
ceives, we  maintain  the  two-tiered  system  for  assigning  requests  based  on  volume 
and  complexity.  Since  there  are  only  two  documents  responsive  to  Mr.  Bellinger's 
request,  we  have  placed  his  request  in  our  track  one  cue  consisting  of  the  less  volu- 
minous and  less  complex  request.  Therefore,  I  expect  his  request  will  come  up  for 
assignment  sooner  than  the  more  voluminous  and  complex  request  in  track  two. 

I  would  like  nothing  more  than  to  be  able  to  respond  to  an  inquiry  in  a  more  fa- 
vorable manner.  However,  in  the  recent  years  the  FBI  has  experienced  a  general 
increase  in  the  level  of  new  FOIPA  requests.  At  the  same  time,  we  have  not  had 
sufficient  resources  to  address  this  increase  or  the  backlog  of  work  on  hand.  Re- 
peated efforts  by  the  FBI  to  attain  through  the  annual  budget  process  have  not  been 
successful.  The  FOIPA  section  has  been  also  obligated  to  comply  with  court  dead- 
lines and  the  other  legislation  requiring  the  expenditure,  the  large  number  of  re- 
sources on  a  limit  number  of  requests. 

With  Government  downsizing,  we  recently  lost  employees  through  early  retire- 
ments and  buyouts.  This  has  further  exacerbated  an  already  serious  backlog  situa- 
tion causing  additional  delays  in  the  assignment  of  work.  I  regret  the  delays  we  are 
experiencing  and  hope  your  constituent  will  be  understanding  and  patient  while 
waiting  for  his  request  to  be  handled  in  turn.  Rest  assured,  it  will  be  processed  in 
due  course.  If  I  can  be  of  any  further  assistance  to  you,  please  do  not  hesitate.  J. 
Kevin  O'Brien,  Chief,  Freedom  of  Information  Privacy  Act  Section,  Information  Re- 
sources Bivision. 

Well,  obviously,  one  of  my  concerns  is  have  you  made  the  request 
for  additional  resources  and,  if  so,  what  has  been  the  nature  of 
those  requests?  Do  you  want  to  double  the  staff  to  get  it  down  to 

2  years  or  would  that  get  you  down  to  2  years? 
[The  letter  referred  to  follows:] 
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STEPHEN  HORN 

INfHASTfiUCTURt 


Wk^HINQTHN,  DC  20S1S 
1202)  22S.^«7B 


MMENT  «FOnM 


€onqttii  of  ti)e  Uniteb  stated 

l^ou^r  of  llepredentatibeci 
aBatCbinstan,  SC  20515-0538 

Gi 

October  21,  1995  »,.t«-»ou.»v 

The  Honorable  Louis  J.  Freeh,  Director 

Federal  Bureau  of  Investigation 

J.  Edgar  Hoover  Building,  Room  7176 

9th  Street  and  Pennsylvania  Avenue,  N.W. 

Washington,  DC.  20535 

Dear  Mr.  Freeh: 

Thia  request  requires  your  personal  ar.renrion  and--lr  is 
hoped- -your  approval  of  the  Kreedom  of  Tnformation  Act  Request 
noted  below. 

Background:  This  request  has  been  made  to  me  by  Mr.  Robert 
Dellinger,  whom  I  have  known  for  over  two  decades.  Bob  Deiiinger 
was  a  part  time  faculty  member  at  California  State  University,  Long 
Beach,  when  I  was  President.  He  was  an  ex- convict  from  Terminal 
Island.  He  did  outstanding  work  at  the  university  as  well  as  at 
Terminal  Island  where  as  a  prisoner  he  began  the  first  course  on 
creative  writing  in  the  Federal  Prison  System.  After  he  was 
released,  he  voluntarily  returned  to  teach  that  course  for  a  total 
of  17  years. 

For  the  past  20  years  Mr.  Dellinger  has  achieved  success  as  a 
writer/producer  of  various  "I'V  scries  and  movies,  and  also  a  mini 
series.  He  was  one  of  the  key  speakers,  along  with  Judge  Matt 
Byrne,  at  Judge  Manuel  Real's  testimonial  dinner  when  he  gave  up 
his  chief  judgeship  to  Judge  Byrne.  Judge  Real  was  Bob  Delllnger's 
sentencing  judge.  He  took  an  interest  In  Bob,  and  is  his  friend. 
Tn  brief,  Mr.  Dellinger  is  not  a  miscreant,  or  a    misfit. 

The  FOX  A  Request:  Bob  Dellinger  has  told  me  that  when  he 
1 i I ed  for  his  FBI  materials  under  the  provisions  of  the  FOTA,  the 
Hureou  was  unable  to  locate  certain  key  docujnenLs,  includiny 
summaries  of  its  contacts  with  Che  CTA  bcforu  Dt-'lliiiger  was 
prosecuted.  However,  the  CTA  did  find  all  of  those  materials  in 
its  files  and  releat)t;d  L  hem  to  him,  totally  unexempted.  with  the 
exception  ot  the  two  LeleLypes  which  the  CTA  says  the  FBI  excepted. 
Dellinger  claims  that  the  CTA  also  has  no  obJccLion  to  rel easing 
this  iulormation,  wichour  exemptions,  if  the  b'Bl  withdraws  1rs 
object! ons . 

Tn  the  IntemHl  of  l  ruth,  1  would  hope  thar  1  he-  FBI  would  drop 
its  objeci  ions  lo  the  release,  unexpurgared ,  of  r he  two  attached 
CIA  teletypes,  dated  February  9  and  11.  1972.  from  i he  CIA's  bos 
Angeles  office   to    its  headquarters,  and  will  advise  the  CIA  to  send 
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the  full  text  of  those  materials  to  Mr.  Robert  Bellinger. 

I  am  informefi  that  the  Special  Agents  who  stepped  over  the 
line  in  this  case  were  ordered  to  do  so  by  Wesley  G.  Grapp,  who 
became  the  first  and  only  Special  Agent  -  in- Charge  to  be  denied 
membership  in  the  Society  of  Former  Special  Agents  of  the  FBI.  Mr. 
Dellinger  has  assured  me  that  he  intends  to  show  in  his  movie  about 
this  matter  that  it  was  not  an  institutional  policy  of  the  FBI  that 
caused  the  agents'  misdeeds,  but  rather  that  the  misdeeds  were  the 
result  of  Mr.  Grapp's  consistent  breach  of  many  policies.  iFor 
example,  Mr.  Grapp- -claims  Dellinger- -had  used  his  badge  to  obtain- 
-and  then  not  repay-almost  $200,000  in  unsecured  loans  from  the 
Beverly  Hills  banlc  of  Stanley  Stalford,  whose  kidnapped  son  was 
rescued  by  the  FBI . ) 

Anything  you  can  do  to  release  these  two  records  and  any 
others  which  pertain  to  Mr.  Dellinger  would  be  appreciated.  Mr. 
Dellinger' 3  address  is: 


Robert  Dellinger 

1226  N.  Hayworth  Avenue,  Apt.  16 

West  Hollywood,  CA  90046 

Attached  are  the  redacted  copies  of  the  CIA  teletypes  sent 
February  9  and  11,  1972.  I  would  appreciate  being  copied  on  this 
matter.   Thank  you  in  advance  for  your  cooperation. 


With  kindest  regards. 


Sincerely  yours, 


Stephen  Horn 

U.S.  Representative 


SHrdnh 
Enclosures  (2) 
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Mr.  O'Brien.  We  have  the — the  Bureau  was  concerned  that  the 
backlog  of  requests  might  grow  going  back  into  the  1980's  and  in 
1987,  for  fiscal  year  1989,  the  budget  submission  made  its  first  re- 
quest for  more  people.  Thereafter,  we  have  made  requests  every 
year.  The  backlog  of  requests  has  grown  from  7,000  from  the  end 
of  1987  to  what  it  is  today,  15,200.  During  that  time,  we  have  been 
making  requests  for  additional  people.  The  number  of  additional 
people  requested  keeps  going  up  but  in  fact  the  request  never  did 
make  it  to  the  Congress.  In  many  years,  0MB — there  is  an  ap- 
proval process  through  the  administration. 

Mr.  Horn.  I  was  going  to  ask  you  that,  so  I  am  glad  you  are  into 
it.  In  other  words,  who  decides  the  budget  with  the  FBI?  Is  it  an 
assistant  director  for  budget  or  administration  or  what? 

Mr.  O'Brien.  The  Director. 

Mr.  Horn.  He  approved  your  submission  in  1987,  I  take  it? 

Mr.  O'Brien.  We  had  a  submission  in  1987  that  was  sent  out  of 
the  FBI. 

Mr.  Horn.  To  the  Attorney  General  or  whoever  represents  her  on 
the  budget? 

Mr.  O'Brien.  Right. 

Mr.  Horn.  What  I  would  just  like  is  to  get  a  feel  for  has  the  Di- 
rector asked  for  resources  each  year  for  this  office? 

Mr.  O'Brien.  Yes. 

Mr.  Horn.  And  where — has  the  Attorney  General,  regardless  of 
who  is  Attorney  General,  regardless  of  administration,  passed  that 
on  as  a  Justice  request  to  0MB? 

Mr.  O'Brien.  In  most  instances,  yes,  and  it  went  to  0MB.  I  think 
the  fiscal  year — what  are  we,  1997  now,  1995  and  1996  perhaps 
was  not  passed  on  from  the  Justice  Department.  There  were  2 
years  it  wasn't  passed  on  from  the  Justice  Department.  This  year, 
however,  where  we  are  now  with  the  fiscal  year  1997  budget  re- 
quest, it  was  approved  by  the  Justice  Department  and  0MB  and 
is  pending  action  here  on  the  Hill  for  129  additional  people. 

Mr.  Horn.  And  what  would  that  do  to  getting  at  your  backlog? 
What  is  your  estimate  of  what  129  would  do? 

Mr.  O'Brien.  We  think  that  would  begin — we  would  start  reduc- 
ing the  backlog  of  requests  we  projected  out.  I  don't  have  the  pro- 
jections available,  how  much  that  produced.  It  is  in  the  budget  sub- 
mission, and  we  are  trying  to  get  it  down  to  a  reasonable  level  that 
would  be  a  more  acceptable  turnaround  time  and  be  able  to  service 
more  requesters.  Some  129  people  is  what  we  are  asking  for  in  the 
fiscal  year  1997  budget. 

Mr.  Horn.  I  will  ask  Mr.  Russell  George,  who  worked  with  your 
staff,  to  see  if  we  can  get  a  little  chart  for  the  record  at  this  point 
as  to  when  your  particular  Freedom  of  Information/Privacy  Act  sec- 
tion has  asked  for  the  funds,  when  the  directors  concurred,  and  you 
are  telling  me  he  has  concurred  in  all  cases. 

[The  information  referred  to  follows:] 
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Mr.  Horn.  Then  the  question  is,  did  Justice  or  the  Attorney  Gen- 
eral or  any  agent  of  the  Attorney  General  approve  that?  Then  did 
0MB  approve  it,  and  you  are  saying  it  has  really  been  in  the  last 
couple  of  years  where  OMB  did  not  approve  it,  I  take  it. 

Mr.  O'Brien.  No,  I  think  within  the  last  couple  of  years 

Mr.  Horn.  This  year  they  did  approve  it  and  it  is  here  in  the 
Justice  budget,  so  we  need  to  trail  it  right  up  to  the  Appropriations 
Subcommittee  which  is  relevant,  which  I  assume  is  the  one  on  Jus- 
tice. 

Mr.  O'Brien.  Yes,  sir. 

Mr.  Horn.  We  will  put  that  in  the  record,  without  objection,  at 
this  point. 

Now  getting  back  to  the  Bellinger  correspondence,  do  you  often 
have  requests  where  it  involved  another  agency,  in  this  case  where 
it  involves  the  CIA  where  they  say  we  don't  have  a  problem  releas- 
ing it.  I  am  just  interested  in  how  this  works  and  how  you  deal 
with  that  and  are  there  cases  where  other  agencies  refuse  to  re- 
lease part  of  what  is  also  in  your  file  and  therefore  you  can't  send 
that  out  presumably  to  the  requestor. 

Mr.  O'Brien.  The  procedure  is — the  concept  of  the  third  agency 
rule.  If  the  agency  has  information  in  its  records  that  belong  to  an- 
other agency,  they  defer  it  and  refer  it  to  the  agency  whose  infor- 
mation it  is.  In  the  case  of  Mr.  Dellinger's  request,  while  there  are 
two  CIA  documents,  the  information  in  the  documents  is  FBI  infor- 
mation. That  is  information  that  the  FBI  furnished  them.  That  is 
what  I  am  told,  and  the  decision  as  to  whether  that  would  be  re- 
leased would  be  made  by  the  FBI. 

Mr.  Horn.  Even  though  CIA  says  they  have  no  problem  releasing 
it. 

Mr.  O'Brien.  They  might  have  no  problem  from  their  standpoint; 
and  we  would  have  to  make  an  assessment  whether  from  our 
standpoint  the  information  that  is  in  their  document  that  came 
from  the  FBI  is  such  that  we  should  release  it  or  not. 

Mr.  Horn.  That  would  go  to  what?  The  field  office  that  handled 
the  case  would  make  that  judgment  or  is  there  another  place  other 
than  the  FBI  where  that  judgment  is  made? 

Mr.  O'Brien.  No;  we  would  make  that  judgment  here  under  the 
Freedom  of  Information  and  Privacy  Act. 

Mr.  Horn.  You  wouldn't  even  have  to  refer  it.  You  would  just 
have  sort  of  operating  rules  that  decide  which  information  you  re- 
lease and  which  you  don't?  Is  that  it?  You  just  built  up  over  the 
years  ways  to  handle  certain  cases? 

Mr.  O'Brien.  Based  upon  the  exemptions  that  are  available  in 
the  statute,  yes.  And  the  processing — most  of  the  processing  is  done 
centrally  at  the  FOIPA  section  at  FBI  Headquarters.  I  think  De- 
fense said  a  lot  of  their  processing  is  done  at  various  installations. 

Mr.  Horn.  What  exception  would  be  used  in  this  case?  I  assume 
you  have  had  a  chance  to  look  at  it  now.  It  is  part  of  the  hearing 
process. 

Mr.  O'Brien.  I  have  not  looked  at  the  actual  documents.  I  am 
told  that  the  question  is  of  a  confidential  source,  that  it  is  not — 
I  was  told  it  is  not  a  classified  information  issue,  but  a  confidential 
source  issue. 

Mr.  Horn.  Could  a  confidential  source  also  be  an  FBI  agent? 
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Mr.  O'Brien.  No. 

Mr.  Horn.  Confidential  source  defined  as  someone  outside  of 
FBI. 

Mr.  O'Brien.  That's  right,  there  may  be  a  privacy  issue  there  if 
there  is  an  agent  in  the  FBI.  We  would  have  to  look  at  it. 

Mr.  Horn.  As  I  mentioned  without  mentioning  names,  although 
it  will  be  in  a  public  document  you  have  here  an  agent  that  appar- 
ently is  questionable  by  the  FBI  and  its  standards  of  ethics  and 
conduct  that  apparently  is  involved,  in  this  case  I  am  not  familiar 
with  the  details  of  it,  but  it  just  seemed  to  me  that  somebody  needs 
to  take  a  good  look  at  this  case  and  see  if  they  are  trying  to  protect 
that  individual  should  that  individual  really  be  protected? 

Mr.  O'Brien.  I  will  certainly  look  at  that.  I  don't  think  we  are 
trying  to  protect  that  individual.  There  is 

Mr.  Horn.  Go  ahead. 

Mr.  O'Brien.  There  is  case  law  on  the  issue  of  protecting  persons 
who  are  officials  in  the  Government.  There  is  the  Stern  case  which 
drew  the  line  on  very  high  level  people  get  less  privacy  protection 
than  those  in  the  middle  and  lower  ranks  would,  and  we  will  follow 
whatever  the  applicable  law  is  to  be  applied. 

Mr.  Horn.  Can  we  have  a  response  on  this  for  the  record  that 
we  can  put  in  that  resolves  this  matter? 

Mr.  O'Brien.  Exactly  what  is  the  question? 

Mr.  Horn.  Well,  I  would  like  a  response  to  this  letter  that  we 
can  put  into  the  hearing  record  that  resolves  this  case  with  the  FBI 
because  I  am  interested.  No.  1,  in  interagency  cooperation  and,  No. 
2,  since  an  agent  that  apparently  did  not  win  the  approval  of  the 
FBI  is  involved  in  this  case,  if  that  is  anywhere  in  those  redacted 
documents,  because  I  don't  have  the  slightest  idea  what  was  re- 
dacted, neither  does  the  individual  involved  by  that  document. 

Mr.  O'Brien.  I  don't  either.  What  I  am  working  on  is  the  version 
of  the  facts  which  Mr.  Bellinger  has  provided  you  and  whether  he 
is  accurate  or  not  I  don't  know. 

Mr.  Horn.  And  if  that  is  wrong  I  would  like  to  have  a  statement 
from  the  FBI  that  we  can  close  out  the  record  and  put  it  in  this 
hearing  record. 

Mr.  O'Brien.  Can  we  follow  up  with  staff  as  to  exactly  what 
your 

Mr.  Horn.  I  want  your  response  on  this  decision  and  if  there  is 
a  problem  with  the  request  or  if  I  have  stated  the  facts  wrong,  I 
would  be  the  first  to  like  to  know  it  and  I  would  like  to  put  your 
version  in  the  record  along  with  this  version  that  is  going  into  the 
record. 

Mr.  O'Brien.  With  what  is  happening  with  the  request  at  this 
time  it  has  been  put  in  a  cue,  in  other  words  it  is  not  up  for  analy- 
sis yet.  It  is  in  that 

Mr.  Horn.  I  would  think  when  a  congressional  hearing  uses  it 
as  a  case  that  the  FBI  would  get  it  to  the  top  of  the  cue. 

Mr.  O'Brien.  We  will  be  back  to  you  on  this  case. 

Mr.  Horn.  We  will  need  it  in  2  weeks  to  close  out  the  hearing 
record.  The  gentleman  from  Illinois,  Mr.  Flanagan,  has  some  ques- 
tions. 

Mr.  Flanagan.  I  have  just  two.  One  is  simple,  and  I  think  one 
clarifying.  Mr.  O'Brien,  if  an  individual  requests  information  about 
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himself,  and  requests  it  of  the  FBI  and  wants  to  see  his  file  and 
you  would  otherwise  redact  it  to  protect  the  source  of  that  informa- 
tion under  that  source's  privacy  requirements  and  it  is  all  well  and 
fine,  to  what  extent  would  that  redaction  happen?  To  the  extent  of 
the  name  of  the  source  or  to  any  information  that  that  source  pro- 
vided? Would  that  be  redacted  as  well  or  would  there  be  some  com- 
promises in  between? 

Mr.  O'Brien.  It  depends  on  the  nature  of  the  case.  In  order  to 
protect  the  identity  of  the  source,  we  have  to  redact  the  name  and 
identifying  data,  as  well  as  any  identifying  information  that  would 
tend  to  identify  him.  That  would  have  to  be  done  to  protect  him, 
because  facts  as  to  what  somebody  told  may  very  well  indicate  who 
it  is,  even  if  you  protect  his  name.  So,  we  would  have  to  do  that. 

Mr.  Flanagan.  It  is  a  judgment  process  on  your  part  as  to  what 
that  would  be. 

Mr.  O'Brien.  In  the  criminal  cases  we  are  allowed  by  law,  by  the 
second  clause  of  the  (B)(7)(d)  exemption,  once  it  has  been  deter- 
mined that  a  person  is  a  confidential  source,  we  are  allowed  by  the 
law  to  exempt  all  of  the  information  furnished  without  making  an 
analysis  of  whether  or  not  particular  bits  of  information  would  tend 
to  identify  him. 

Under  Attorney  General  Reno's  discretionary  release  program, 
however,  we  do  make  that  analysis  and  we  will  release  some  infor- 
mation, the  information  that  would  not  tend  to  identify  him.  So  it 
varies  from  case  to  case  and  if  the  person  requests  files  about  him- 
self, those  kinds  of  files  can  be  different,  depending  on  the  individ- 
ual. It  could  be  background  investigation  if  the  person  has  been  in- 
volved in  Government  service.  It  could  be  criminal  cases,  for  exam- 
ple, if  an  organized  crime  figure  made  a  request,  I  would  like  to 
see  the  files  you  have  on  me,  could  be  criminal  investigations  and 
therefore  there  could  be  confidential  source  in  there,  and  we  protect 
them.  These  things  can  be  different. 

Mr.  Flanagan.  I  am  glad  to  see  that  the  stated  policy  is  to  pro- 
vide as  much  as  possible  while  still  protecting  the  exemption  which 
is  for  a  very  good  reason. 

I  think  I  can  clarify  where  the  chairman  was  tr3dng  to  be  with 
his  questions.  I  think  what  he  was  asking  about,  if  I  understand 
the  chairman,  is,  are  there  administrative  levels  where  DOD  would 
be  unwilling  to  provide  information  apart  from  the  official  cat- 
egories of  confidential,  secret,  top  secret,  and  various  classifications 
of  access  in  top  secret.  Let's  say,  for  example,  the  document  was 
marked  FOUO,  under  what  strictures  would  that  be  withheld,  if  at 
all,  or  any  other  administrative  marking  outside  of  the  official  clas- 
sifications for  national  security  or  other  reasons  it  may  be  marked. 

I  think  we  got  kind  of  lost  in  the  discussions  about  what  I  need 
to  know  because  there  aren't  many  documents  stamped  "need-to- 
know."  That  is  understood  under  other  matters.  But  if  it  is 
stamped  "FOUO,"  for  official  use  only,  which  is  a  common  adminis- 
trative barrier  to  access  within  DOD,  is  that  a  barrier  to  a  FOIA 
request? 

Mr.  Passarella.  It  is  not  a  barrier  to  a  FOIA  request,  but  some 
of  the  information  which  is  FOUO  may  be  denied  from  the  FOIA 
exemption  of  before,  that  is,  priviledged  or  confidential  trade  se- 
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crets  or  commercial  or  financial  information,  which  is  why  that  doc- 
ument would  have  been  marked  FOUO. 

Mr.  Flanagan.  Under  the  other  and  ordinary  exemptions. 

Mr.  Passarella.  Yes,  sir. 

Mr.  Flanagan.  Are  there  any  other  administrative  classifications 
other  than  FOUO  that  may  require  some  attention? 

Mr.  Passarella.  I  do  not  know  of  any  other,  sir. 

Mr.  Flanagan.  I  thank  you  and  I  thank  the  chairman. 

Mr.  Horn.  I  thank  my  colleague,  the  vice  chairman.  You  can  tell 
when  you  are  fully  Irish  when  you  finish  the  question,  where  the 
half  Irish  can't  just  get  to  it.  I  thank  the  gentleman  very  much.  I 
see  the  distinguished  chairman  of  the  full  committee.  I  should  say 
to  the  gentleman  from  Pennsylvania  we  have  mentioned  the  irony 
of  the  339  files  being  delivered  by  the  FBI  to  the  White  House 
when  you  don't  even  have  a  signature  on  the  letter.  We  also  have 
a  little  problem  here  with  citizens  getting  their  files — not  to  men- 
tion Members  of  Congress  who  are  in  court  cases  getting  their  files. 
So  if  the  chairman  would  like  to  give  us  an  indication  of  what  he 
plans  next  week,  we  would  be  glad  to  hear  it  before  we  recess  at 
1:30. 

Mr.  Clinger.  I  would  like  to  commend  you  for  holding  this  hear- 
ing. We  are  dealing  with  statutes  that  are  very  sensitive,  very  nec- 
essary. They  are  the  sort  of  statutes  that  do  provide  a  right  of  the 
public  to  know  at  the  same  time  hopefully  ensure  that  the  individ- 
ual's rights  are  not  being  trampled  on.  There  is  a  fine  line  between 
involving  those  decisions,  and  I  think  the  immediacy  of  what  has 
been  going  on  lately  it  is  very  appropriate  that  we  are  holding  this 
hearing  today. 

I  do  intend  to  go  into  this  in  a  little  more  detail  in  the  specific 
situation  involving  the  files  that  were  turned  over,  and  I  think  we 
clearly  have  a  lot  of  questions  about  procedures  that  are  involved 
here  because  I  think  the  issue  really  is  the  public's  right  to  know. 
At  the  same  time  we  have  gone  overboard  in  perhaps  invading  the 
individual's  rights  of  privacy.  So  we  will  explore  that  next  week 
and  in  the  first  of  three  hearings  on  this  matter.  This  is  important 
for  the  future  and  for  ensuring  those  statutes  are  doing  what  they 
were  designed  to  do  and  no  more. 

Mr.  Horn.  I  suggested  before  you  came  into  the  room  thinking 
after  I  listened  to  all  of  this  testimony  of  putting  a  bill  in  that  says 
when  the  White  House  wants  some  files,  say  you  are  going  to  con- 
sider someone  for  the  Supreme  Court,  the  President  ought  to  sign 
his  name  along  the  dotted  line  when  you  make  that  request.  There 
ought  to  be  some  understanding  that  files  don't  sit  over  there  for- 
ever unless  they  are  Xeroxes  of  files  or  something.  It  seems  to  me 
when  they  respond  to  a  sort  of  typewritten  name  there  with  no  sig- 
nature, you  don't  know  if  Mickey  Mouse  did  it  or  the 

Mr.  Clinger.  And,  one,  the  use  of  the  names  was  apparently  not 
known  to  the  person  who  gave  it  whose  name  was  used  did  not  give 
authorization  to  anybody  to  do  this.  I  think  there  are  questions 
about  that.  I  do  hope  that  as  I  understand  Director  Freeh  has  indi- 
cated to  me  they  hope  to  have  them  conclude  their  initial  investiga- 
tion by  tomorrow  and  we  will  look  forward  to  having  that  report. 

Mr.  Horn.  I  thank  you,  Mr.  Chairman.  We  are  in  recess  until 
1:30  when  we  have  a  number  of  key  panels  coming  in,  journalists 
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and  others  who  have  been  intimately  involved  with  the  Freedom  of 
Information  Act  request,  and  we  will  also  get  into  some  of  the  pol- 
icy areas  with  GSA  and  the  director  of  the  committee,  Management 
Secretary  for  the  General  Services  Administration,  as  well  as  some 
distinguished  lawyers  who  have  dealt  with  this  subject  over  the 
years. 

We  thank  you  both  for  coming.  Sorry  to  take  too  long,  but  you 
do  have  some  valuable  information  to  share  with  us  and  we  appre- 
ciate it.  I  might  say  on  the  Defense  Department,  we  would  like 
staff  to  work  out  the  same  as  we  are  working  it  out  for  Justice.  If 
you  need  more  staffing  over  there,  have  you  asked  for  it?  Has  the 
Secretary  of  Defense  or  the  Controller  sent  that  forward  to  0MB? 
Have  they  sent  it  forward  to  the  Congress?  What  happened  to  it? 

In  other  words,  we  are  trying  to  solve  these  questions  so  it  isn't 
just  the  spirit  of  the  act  that  is  carried  out,  but  the  actual  imple- 
mentation. There  wouldn't  be  much  spirit  left  if  we  all  sit  around 
waiting  4  years,  6  months,  or  whatever  it  is.  I  realize  you  have  the 
problem.  That  is  the  reason  the  law  was  passed  so  people  could 
find  out  what  is  going  on  in  Government.  We  need  to  back  you  up 
with  the  resources  to  get  that  job  done,  so  thank  you  for  coming. 
We  are  in  recess  until  1:30. 

[Whereupon,  at  12:15  p.m.,  the  subcommittee  was  recessed,  to  re- 
convene at  1:30  p.m.,  this  same  day.] 

Mr.  Horn.  The  recess  has  ended.  The  subcommittee  will  begin 
the  afternoon  portion  of  the  hearing.  I  apologize  for  being  2  min- 
utes late.  We  had  two  votes  on  the  floor. 

I  will  say  to  this  panel  that  we  have  the  tradition  of  putting  all 
witnesses  under  oath  except  Members  of  the  House  and  Senate.  If 
you  would  not  mind  standing,  raise  your  hand  and  repeat  or  affirm. 

[Witnesses  sworn.] 

Mr.  Horn.  All  four  witnesses  affirm. 

Let's  begin  in  the  order  in  which  they  are  in  the  agenda.  We  will 
start  with  Ms.  Welsome,  Society  of  Professional  Journalists,  Amer- 
ican Society  of  Newspaper  Editors,  Newspaper  Association  of 
America. 

Ms.  Welsome. 

STATEMENTS  OF  EILEEN  WELSOME,  SOCIETY  OF  PROFES- 
SIONAL JOURNALISTS,  AMERICAN  SOCIETY  OF  NEWSPAPER 
EDITORS,  NEWSPAPER  ASSOCIATION  OF  AMERICA;  LARRY 
KLAYMAN,  CHAIRMAN,  JUDICIAL  WATCH,  INC.;  JANE  E. 
KIRTLEY,  EXECUTIVE  DIRECTOR,  THE  REPORTER'S  COMMIT- 
TEE FOR  FREEDOM  OF  THE  PRESS;  AND  BYRON  YORK,  RE- 
PORTER, THE  AMERICAN  SPECTATOR 

Ms.  Welsome.  Thank  you  very  much.  I  would  like  to  thank  the 
Honorable  Chairman  Stephen  Horn  and  members  of  the  sub- 
committee for  inviting  me  here  today  to  speak  to  you  about  my  ex- 
perience using  the  Freedom  of  Information  Act.  I  know  that  you 
have  my  written  statement,  so  I  will  just  try  to  touch  on  some  of 
its  high  points,  and  if  you  have  any  questions,  feel  free  to  ask. 

I  know  that  as  makers  of  the  law  oftentimes  you  don't  get  out 
and  see  the  people  who  use  the  Freedom  of  Information  Act  and 
use  the  information  that  is  available  in  this  country,  so  I  would 
like  to  share  with  you  some  of  my  experiences.  I  have  been  to  the 
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National  Archives  in  College  Park.  I  have  been  to  reading  rooms 
in  Hanford;  Oak  Ridge;  Germantown,  MD.  I  guess  I  have  seen  so 
many  documents,  I  am  going  to  need  glasses  in  the  near  future. 
But  this  story  for  me  was  very  touching,  and  I  would  like  to  talk 
to  you  about  that. 

Two  years  ago  I  was  looking  at  some  old  Atomic  Energy  Commis- 
sion records  at  the  National  Archives  in  College  Park.  It  was  a  Sat- 
urday, I  think,  and  the  reading  room  was  nearly  empty.  Across 
from  me,  a  man  with  reddish  hair  was  reading  some  documents. 
He  appeared  to  be  in  a  state  of  great  excitation.  He  would  sigh  oc- 
casionally and  jot  down  some  notes  with  one  of  the  yellow  pencils 
the  archivists  gave  us.  My  curiosity  was  aroused. 

During  the  lunch  break,  I  ran  into  him  in  the  cafeteria.  He  was 
from  Virginia,  as  I  recall,  and  he  was  on  vacation.  I  asked  him 
what  he  was  researching.  "The  Kennedy  assassination,"  he  re- 
sponded. "There  were  some  things  about  the  case  that  didn't  add 
up,"  he  said,  inferring  he  had  made  some  new  discoveries. 

I  thought  he  was  a  dreamer  as  I  punched  the  button  to  the  eleva- 
tor that  would  take  me  back  up  to  the  research  room.  Then  it  came 
to  me  what  I  had  witnessed:  the  free  and  open  access  Americans 
have  to  documents  about  one  of  the  most  important  events  in  the 
20th  century.  Anybody  can  literally  hold  this  history  in  their 
hands.  You  don't  have  to  be  a  scholar,  lawyer,  or  journalist  to  look 
at  Kennedy  records.  They  are  there  for  everybody  to  read  and  pon- 
der. And  as  one  of  the  men  this  morning  was  speaking  about  the 
Kennedy  records,  I  believe  he  was  from  the  FBI,  I  thought  of  this 
man.  People  are  out  there  using  this  information,  and  it  is  a  won- 
derful thing  to  see  and  know  that  this  is  available  in  our  country. 

And  I  just  want  to  tell  you  that  in  my  opinion  the  Freedom  of 
Information  Act  speaks  to  the  same  principles  of  open  government. 
I  see  it  as  a  tool  for  the  little  guy,  for  journalists  like  myself,  for 
public  interest  groups,  and  for  other  taxpayers. 

Very  briefly,  I  want  to  just  tell  you  my  experience  using  the 
FOIA  in  the  past,  my  experience  using  the  FOIA  today,  and  why 
I  think  that  this  Electronic  Freedom  of  Information  Act  is  just  a 
terrific  law.  I  feel  very  strongly,  and  I  am  sure  other  journalists  do, 
that  this  will  improve  our  country  and  our  democracy. 

Several  years  ago  when  I  was  working  at  the  Albuquerque  Trib- 
une, I  filed  a  FOIA  seeking  information  on  18  people  who  were  in- 
jected with  plutonium  during  the  Manhattan  project.  I  got  back  a 
few  boilerplate  contracts  and  a  couple  of  documents  that  would  fit 
in  an  envelope.  Then  I  proceeded  to  get  the  runaround.  And  at 
some  point  during  that  process  I  drew  a  line  in  the  sand,  you  know. 
We  have  to  do  a  lot  of  things  as  reporters  and  take  a  lot  of  insults 
and  work  long  hours  as  everybody  else  does,  but  I  just  thought 
these  are  50-year-old  records,  these  people  are  dead,  these  are  not 
nuclear  secrets,  and  I  felt  the  newspaper  was  entitled  to  them. 

That  began  the  fight.  It  continued  for  several  years.  In  August 
1992,  we  had  to  enlist  the  aid  of  the  Baker  &  Hostetler  firm.  We 
do  not  use  attorneys  frequently,  and  this  was  a  very  exceptional 
case.  I  cannot  tell  you  why  we  decided  to  do  it.  Most  FOIA's  we 
have  to  push  on  our  own  time. 

The  Baker  &  Hostetler  firm  then  began  pressing  the  DOE  for 
documents,   and   they   started   to   trickle   in.    Eventually   we   had 
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enough  information  to  put  a  series  together.  It  was  a  3-day  series. 
It  prompted  tremendous  response  in  the  national  media  and  in  the 
international  media.  To  just  give  you  an  example  of  that  response, 
it  was  so  overwhelming  that  the  staff  could  barely  get  the  paper 
out.  We  ran  out  of  fax  paper.  We  ran  out  of  Fed  Ex  envelopes,  et 
cetera.  It  really  was  an  extraordinary  event. 

As  a  result  of  our  series,  a  number  of  things  happened  in  the 
Government.  Many  records  were  made  public.  Many  of  those 
records  have  since  been  put  on  the  Internet.  I  understand  that 
some  of  them  are  being  digitalized  and  will  go  on  the  Internet  in 
the  near  future.  Things  have  changed  dramatically  since  1993. 

I  have  used  the  FOIA  on  seven  occasions  or  so  since  that  time. 
I've  had  very  good  luck.  The  DOE  in  particular  seems  to  bear  no 
resemblance  to  the  agency  I  had  been  dealing  with  before.  I  feel 
that  this  Electronic  Freedom  of  Information  Act  would  make  law 
many  of  the  things  that  the  agencies  are  doing  already,  as  I  heard 
this  morning,  and  as  I  have  experienced  in  my  own  information  re- 
quests. 

So  I  guess  in  conclusion  I  would  like  to  say  that  I  know  that  peo- 
ple change,  that  bureaucracies  change,  and  that  if  this — if  these 
changes  were  made  law,  then  reporters  such  as  myself  and  tax- 
payers would  not  be  at  the  mercy  of  a  FOIA  officer  or  would  not 
be  at  the  mercy  of  an  institution  that  we  didn't  understand.  The 
law  would  be  there,  we  would  all  know  the  ground  rules,  and  we 
could  use  it. 

And  I  also  would  like  to  say  that  I  think — and  I  don't  think  it 
is  any  surprise  to  you  all  with  so  many  people  using  computers 
today,  I  think  that  to  be  able  to  get  information  on  a  disk  in  the 
long  run  would  be  cheaper.  And  let  me  just  say  that,  for  example, 
in  the  case  of  the  plutonium  records  I  got,  it  was  something  in  the 
neighborhood  of  5,  maybe  10  boxes  that  had  to  be  copied  and 
mailed  out,  and  all  of  that  would  have  fit  on  a  disk  that  could  have 
gone  in  a  32-cent  envelope. 

And  so  with  that,  I  guess  I  will  end,  and  I  really,  really  appre- 
ciate your  time  and  your  interest  in  this  bill.  Thank  you. 

[The  prepared  statement  of  Ms.  Welsome  follows:] 
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I  would  like  to  thank  the  honorable  Chairman  Stephen  Horn  and  members  of  the 
subconmiittee  for  inviting  me  here  today  to  speak  to  you  about  my  experience  using  the 
Freedom  of  Information  Act. 

Two  years  ago,  I  was  looking  at  some  old  Atomic  Energy  Commission  records  at  the 
National  Archives  in  College  Park,  Maryland.    It  was  a  Saftirday,  I  think,  and  the  reading 
room  was  nearly  empty.    Across  from  me,  a  man  with  reddish  hair  was  reading  some 
documents.   He  appeared  to  be  in  a  state  of 

great  excitation.    He  would  sigh  occasionally  and  then  jot  down  some  notes  with  one  of  the 
yellow  pencils  the  archivists  gave  us.    My  curiosity  was  aroused. 

During  a  lunch  break,  I  ran  into  him  in  the  cafeteria.    He  was  from  Virginia,  as  I 
recall,  and  it  seemed  like  he  was  on  vacation.    I  asked  him  what  he  was  researching.    "The 
Kennedy  assassination,"  he  responded.    There  were  some  things  about  the  case  that  didn't 
add  up,  he  said,  implying  that  he  had  made  some  new  discoveries. 

A  dreamer,  I  thought,  as  I  pushed  the  button  for  the  elevator  that  would  take  me  back 
upstairs.    But  then  it  came  to  me  what  I  had  witnessed:  the  free  and  open  access  Americans 
have  to  documents  about  one  of  the  most  important  events  of  the  twentieth  century. 
Anybody  can  literally  hold  that  history  in  his  or  her  hands.    You  don't  have  to  be  a  scholar, 
lawyer,  or  journalist  to  look  at  the  Kennedy  assassination  records.    They  are  there  for 
everybody  to  read  and  ponder. 

The  Freedom  of  Information  Act  speaks  to  the  same  principles  of  open  government. 
Although  the  FOIA  is  used  by  many  different  groups,  I  think  of  it  primarily  as  a  tool  for  the 
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"little  guy,"  a  law  that  helps  reporters,  public  interest  groups  and  taxpayers  without  subpoena 
power  or  influence  obtain  documents  about  the  actions  of  our  government. 

Several  years  ago,  when  The  Albuquerque  Tribune,  the  newspaper  I  worked  for,  was 
in  a  pitched  FOIA  battle  with  the  Department  of  Energy,  I  honestly  felt  the  Freedom  of 
Information  Act  was  not  worth  the  paper  it  was  written  on.    In  November  of  1989,  I  filed 
my  FOIA  request  with  the  DOE  for  all  documents  related  to  a  50-year-old  experiment  in 
which  18  people  were  injected  with  plutonium.    This  study  had  been  described  in  the 
scientific  literature  and  was  the  centerpiece  of  a  1986  congressional  report  entitled  "American 
Nuclear  Guinea  Pigs:  Three  Decades  of  Radiation  Experiments  on  U.S.  Citizens."   But  I 
wanted  to  find  out  more;  I  wanted  to  find  out  who  these  18  people  were  and  what  had 
happened  to  them. 

In  response  to  my  FOIA  request,  I  received  a  few  boiler  plate  contracts  and  two 
documents  that  would  have  fit  in  a  32-cent  envelope.    When  I  argued  that  the  response  was 
inadequate,  the  DOE  threw  up  numerous  road  blocks.    They  shuffled  me  from  operations 
office  to  operations  office,  claimed  the  request  was  too  broad  and  denied  having  any  more 
records. 

I  got  mad.    I  wasn't  asking  for  nuclear  secrets;  I  was  asking  for  ancient  records  and  I 
suspected  if  the  DOE  was  giving  me  the  run-around,  then  it  was  also  giving  hundreds  of 
other  citizens  and  reporters  from  small  papers  the  same  treatment.    (Attached  to  my 
statement  is  a  Nov.  15,  1993  article  describing  the  newspaper's  FOIA  battle.) 

The  DOE's  response  seemed  typical  of  the  way  agencies  often  respond  to  FOIA 
requests.    It  was  not  a  conspiracy  so  much  as  a  complete  lack  of  interest  on  the  part  of  the 


93  I 


bureaucrats  whose  job  it  was  to  dig  out  the  documents.   I  can  only  assume  that  this  utter 
indifference  had  developed  because  the  people  at  the  top  placed  such  a  low  priority  on  filling 
FOIA  requests.    Even  today,  limited  budgets  and  inadequate  staff  have  contributed  to  large 
backlogs  and  long  delays. 

In  August  of  1992,  the  Albuquerque  Tribune  enlisted  the  aid  of  the  newspaper's 
attorneys,  the  Baker  &  Hostetler  firm,  to  re-file  the  FOIA  request.    With  their  aggressive 
help,  the  records  began  to  trickle  in.    Soon  we  had  enough  information  to  publish  a  three-day 
series  describing  an  extraordinary  cover-up  that  spanned  five  decades  and  involved  two 
generations  of  scientists. 

The  response  from  readers  and  public  officials  was  overwhelming.    President  Clinton 
formed  an  Interagency  Working  Group  and  ordered  the  federal  agencies  to  search  their  files 
for  documents  related  to  Cold  War  experiments  on  humans.    The  DOE  set  up  a  hotline 
which  netted  more  than  20,000  calls.    A  federal  advisory  committee  was  impaneled  to 
investigate  all  the  radiation  experiments  and  the  deliberate  releases  of  radioactivity,  including 
Hanford's  infamous  Green  Run. 

The  Trib's  FOIA  request  helped  to  uncover  an  untapped  vein  of  Cold  War  history  and 
new  information  on  the  development  of  medical  ethics  in  this  country  soon  after  the 
Nuremberg  Code  was  handed  down.    Thousands  of  documents  have  been  declassified  and 
placed  into  public  reading  rooms.    Many  of  the  DOE  records  are  available  on  the  Internet. 
The  Defense  Nuclear  Agency,  I  am  told,  is  also  in  the  process  of  preparing  to  do  the  same 
thing  with  its  records.    There  are  enough  new  documents  in  the  public  domain,  said  one 
archivist,  to  keep  historians  busy  for  two  decades. 


43-928  97  -  4 


94 


In  the  past  18  months  or  so,  I  have  noticed  a  tremendous  change  in  the  way  certain 
federal  agencies  have  responded  to  my  personal  FOIA  requests.    Between  June  of  1994  and 
April  1996,  I  have  filed  seven  additional  FOIA  requests;  three  with  the  Department  of 
Energy,  two  with  the  Department  of  Defense  and  two  with  Brooks  Air  Force  Base  in  San 
Antonio,  Texas.   The  agencies  responded  promptly  and  completely.    The  DOE,  in  particular, 
appears  to  have  made  a  concerted  effort  to  improve  the  way  it  handles  information  requests. 
It  bears  no  resemblance  to  the  foot-dragging,  obfuscating,  hard-headed  agency  that  I  was 
dealing  with  only  a  few  years  ago. 

But  there  are  still  many  problems.    Other  reporters  I  have  spoken  with  continue  to 
complain  of  long  delays  or  skimpy  responses.    In  working  with  the  Department  of  Defense,  I 
was  told  just  a  month  ago  that  FOIA  officials  were  swamped  and  didn't  have  the  staff  to 
handle  the  volume  of  requests.    Some  of  the  proposed  changes  to  the  FOIA,  such  as  the 
multi-tracking  system  that  would  allow  uncomplicated  requests  to  be  filled  in  advance  of 
others,  would  help  reduce  the  backlog  and  expedite  information. 

The  Defense  Department  already  appears  to  be  doing  this.    In  April,  for  example,  I 
filed  two  FOIA  requests  with  the  DOD's  Radiation  Experiments  Command  Center.    A  few 
days  later,  I  received  postcards  from  the  Office  of  the  Secretary  of  Defense  indicating  that 
there  were  1,690  cases  ahead  of  mine.    (Copies  of  postcards  are  attached  to  the  statement). 
Since  I  knew  the  information  was  available  and  readily  accessible,  I  contacted  Col.  Claud 
Bailey  and  asked  him  if  the  FOIA  requests  could  be  expedited.    He  agreed,  and  within  a  few 
days,  I  received  several  packages.    Making  this  multi-track  system  part  of  the  law  (which 
would  be  accomplished  by  the  Electronic  Freedom  of  Information  Improvement  Act)  would 
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eliminate  any  subjectivity  on  the  part  of  FOIA  officers  and  avoid  the  necessity  of  having  to 
grovel  for  information.    Had  this  multi-track  system  been  in  place  when  I  filed  my  first 
FOIA  request  in  1989,  I'm  confident  that  I  would  not  have  had  to  wait  three  or  four  years 
for  crucial  documents  to  be  released. 

I  also  strongly  endorse  the  idea  of  expediting  requests,  particularly  when  the 
information  being  sought  would  affect  public  assessment  of  government  activities  that  are  the 
subject  of  widespread  media  coverage.    Again,  some  federal  agencies  already  seem  to  be 
leaning  in  this  direction.    The  DOE,  for  example,  expedited  the  Trib's  FOIA  request  when 
the  publication  of  the  series  generated  a  vast  amount  of  national  and  international  interest. 
This  policy  should  be  imprinted  into  the  FOIA,  and  the  EFOIA  legislation  that  is  moving 
through  the  Senate  would  accomplish  this. 

Many  of  the  records  my  newspaper  was  seeking  were  so  old  that  they  were  not 

available  in  electronic  form.    As  I  mentioned,  many  of  those  documents  are  now  being  made 

available  electronically  to  anyone.   With  the  widespread  use  of  computers,  it  is  important 

that  the  changes  be  implemented  across  the  board  wherever  reasonable  so  that  requesters 

have  the  opportunity  to  receive  the  documents  either  in  paper  or  electronic  form. 

Unfortunately,  these  practices  -  especially  making  records  available  in  electronic  form  - 

apparently  is  not  the  policy  at  many  agencies.    A  recent  study  of  agency  treatment  of 

electronic  records  under  the  FOIA  concludes  that  agencies  are  searching  for  guidance  on  how 

to  properly  and  lawfully  respond  to  requests  for  electronic  information.    In  a  paper  published 

last  year.  Dr.  David  H.  Morrissey  of  Colorado  State  University  wrote: 

At  the  same  time  that  new  technologies  have  made  it  increasingly  possible  to 
access  Washington's  computerized  records,  federal  agencies  are  treating  some 
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electronic  information  as  a  special  class  of  data,  outside  the  range  of  the 
Freedom  of  Information  Act  and  off  limits  to  the  public.    In  a  number  of 
cases,  agency  policies  have  created  obstacles  to  disclosure  of  computerized 
federal  information.  .  .  . 

[S]urveys  (conducted  by  the  Department  of  Justice  in  1989,  and  by  Dr. 
Morrissey  in  1993  and  1994)  indicate  the  arrival  of  personal  computers  and 
databases  has  created  confusion  over  application  of  the  FOIA  and  federal 
information  policy.  .  .  .    Yet  the  surveys  also  reveal  good  will  on  the  part  of 
some  federal  information  officers,  and  a  desire  to  apply  the  new  technologies 
properly.    Some  federal  FOIA  officers  say  they  would  like  to  use  the  new 
technologies  to  more  fully  satisfy  FOIA  requests.    Some  acknowledge 
computers  make  it  easier  to  find,  retrieve,  and  manipulate  information.    But 
most  also  say  that  because  of  confusion  over  what  information  disclosure 
actions  are  now  proper  or  legal,  they  are  hesitant  to  use  the  new  technologies 
boldly.    The  FOIA  was  written  in  an  era  of  paper  documents,  they  say. 
Without  guidance  from  Congress  or  the  executive  branch,  adapting  the 
measure  to  the  computer  age  isn't  easy. 

Dr.  David  H.  Morrissey,  Public  Policv  and  Electronic  Government:    The  Status  of 

Computerized  Records  Under  the  Freedom  of  Information  Act,  presented  at  the  AEJMC 

Media,  Government  and  Public  Policy  Convention,  January  1995.    The  EFOIA  legislation 

would  seem  to  provide  just  the  guidance  these  FOIA  officers  are  searching  for,  and  would 

make  great  strides  toward  making  more  government  information  available  in  more  convenient 

formats. 

In  conclusion,  I  would  like  to  say  that  I  have  been  fortunate  to  have  experienced 

personally  the  tremendous  power  of  the  Freedom  of  Information  Act;  how  it  can  help  dig  out 

the  facts  and  make  our  historical  record  more  accurate.    I  appreciate  the  efforts  of  your 

subcommittee  to  examine  the  FOIA.    And,  on  behalf  of  the  Society  of  Professional 

Journalists,  the  American  Society  of  Newspaper  Editors,  and  the  Newspaper  Association  of 

America,  I  urge  you  to  pass  the  EFOIA  legislation  this  year.    Thank  you  again  for  your 

time. 
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TllF.  ALBI  Ql  ERgi  F  THIIU  ^F     THE  PLt.TONR'M  EXPERIMENT 


sons  for  Uic  uiquuy  are  not  clear. 

A  detailed  report  of  the  findings  bier 
u-as  prepared  and  classified  "OtTicial  Use 
Onl>"The  DOE  now  saysii doesn't  have 
the  repon.  bm  The  Tnbune  obtained  a 
i:op>  fromaformerCapitol  HilUurter  In 
the  repon.  the  DOE  deleted  the  names  of 
patients,  dociopi,  M;teniisis  and  in\eitiea- 
tors  The  miemal  iniiuir>  focused  tnoslK 

•  \Miether  paiienti  in  ihc  I'JJf-J"  pe- 
riod had  gi\en  their  mtormed  consent  for 
the  expenmeni 

•  Whether  the  sur\i\ors  in  I'J'.'wcre 
properK  informed  ofihc  true  purpose  of 
the  follou-up  studies  and  ga^e  iheir 
informed  consent 

•  Whether  the  relatives  of  the  deceased 
patients  were  properly  informed  about  the 
e\humations 


Tliea 


bn  csngators  fanned  out  across  1 4  cities, 
examining  records  and  talking  to  scientists 
m\  oU  ed  in  both  phases  of  the  expenment 
More  than  250  documents  were  copied 
and  brought  back  to  AEC  headquaners 
The  investigation  uncovered  a  web  of 
deceit  that  dated  back  50  years  Thcmves- 

•  \"o  wnnen  evidence  that  any  of  the 
patients  were  informed  of  the  onginal  plu- 
lonium  injections  or  ga^e  their  consent 
Witnesses  claimed  some  patients  uere 


a  classified  v^ord  at  the  time  Elmer  was 
(old  only  that  he  was  to  receive  a  radioac- 
tivc  substance 

•  In  1973.  sur\ Ivors  Elmer.  Eda  Schulu 
Charlton  and  John  Mousso  ^ck  not  told 
the  true  reason  sciennsts  were  interested  in 
>tudv  ing  them  They  also  did  not  give  their 
informed  consent  for  the  itudies  even 
though  \rgonne  National  Laboratory,  as 
contractor  with  ihe  AEC.  had  agreed  to 
abide  by  regulations  rcquinng  such  con- 
sent for  human  studies  Roben  Loeb. 
spokesman  for  the  L'niv  ersity  of 
Rochester  .Medical  Center,  said  the  hospi- 
tal didn't  require  patients  to  sign  mfomied 
consent  forms  because  they  vvere  involved 
in  excretion  studies  only, 

•  The  relatives  of  the  dead  patients  also 
were  deceived  or  lied  to  about  the  ir\je  pur- 
pose ol'  the  exhumations- 

Oneoftbe  documents  that  illustrated  the 
extent  of  the  cover-up  was  the  last  para- 
graph of  a  Dec  :i.  W:.  memownnen 
by  Roben  Row  landareiinrd  scientist  who 
at  that  time  was  director  for  the  Center  for 
Human  Radiobiology 

"Please  note  that  outside  of  CHR  we 
will  never  use  the  word  plutonium  in 
regard  to  these  cases  These  individuals 
are  ol  interest  to  us  because  they  may  hav  e 
received  a  radioactive  maicrial  ai  some 
lime"  IS  the  kind  of  statement  to  be  made. 


Rowland,  who  still  lives  in  the  Chicago 
arex  said  in  an  interv  lew  that  he  was  giv  en 
those  instructions  "orallv  "  hv  otTici.ils  in 
Washington.  DC  ■We'wer'e  not  in  any 
way.  shape  or  form  to  allude  to  pluto- 
nium." he  recalled. 

A  F  Stehney.  another  scientist  from  the 
Center  for  Human  Radiobiol(igy  involved 
in  the  follow-up  studies,  said  the  pluto- 
nium patients  weren't  lold  the  truth 
because  everybody  was 'Icer^  ofgcnmg 
these  people  all  excited  " 

"We  v^ere  told  these  people  were  pretty 
elderly  and  might  get  very  upset  if  we 
sianed  talking  about  radioactivity  in  their 

survivors  about  follow-up  snjdies.  others 
were  trying  lo  secure  permission  from  rel- 
atives of  deceased  plutonium  patients  for 
exhumations.  Here's  w  hat  thev  aiireed  to 
tell  relatives: 

■"\n  appropnate  approach  would  be  to 
say  that  the  center  was  investigating  the 
composition  of  radioactiv e  mjtenaU  that 
had  been  injected  at  an  earlier  dale  in  an 
expenmental  type  of  treaiment,  and  thai 
since  the  composi 


well  known,  there  would  be  consider 


able 


mfic 


patient's  si>terhadgiv 

enpemii"ionfor 

the  exhumation.  ■Sinci 

.MheMMcrdiJnol 

inquire  as  to  the  reas.m 

forihc  inicctioiK 

the  issue  was  noi  bro 

ached."  the  \rc 

repon  revealed 

Therelaiivesofsevcn 

1  deceased  pjiienis 

evemualK  wereconiaci 

led  Sonewjsiold 

the  real  rcasim.  \EC  in 

ivevit.-JiorN  found 

Disclosure  to  ull  bill. 

oncoVihenextof 

kin  could  be  judged  mr 

slcadmg  inih.it  ihe 

radioactive  isotopes  wi 

ere  represented  as 

hav  ing  been  injected  as  an  expenmental 

treatment  for  the  patient's  disease."  the 

that 


iiihe 


\t\er  the  investigation,  ihe  AEC  ordered 
be  lold  the  truth  Relatives 
>fihe  deceased  patients  also  were  lobe 
econtaciedaruliold 

In  May  WT4.  Brues,  the  medical  direc- 
or  of  the  Center  for  Human  Radiobioli.>- 
^.  took  a  night  llight  lo  Dallas  There,  he 
net  another  \EC  otTicial  and  the  two  of 
hem  drove  lo  Milford.  Texas,  to  tell 
Ilmers  physician  the  truth  behind  Ihe 
■tudies  done  a  vcar  earlier 

"I  lold  hmi  we  found  thai  ihc  paiiem  had 
eceived  plutonium  ;nto  the  muscle  of  ihe 
-ircomatous  lei- three  days  belore  il  wa> 


loido 


y  ihey  V 

e  substance,  but  plut 


nature  of  Ihe  isotope  and  the  effects  it  may 

have  had  " 
fweneediosav  anything  at  all"  iThe        On  Sept  24.  |4".v  ihe  body  of  a  :0- 
vords   "never"'  and    "plutonium"  are     year-old  woman  identified  in  olTicial 
inderlined  in  the  memo  )  records  as   ■■HP-4    was  exhumed  The 


r  behc 


luNeoriohav^ 


THE  COVER-UP  CONTINUES 


A  cover-up  that  began  ai  the  dav^n  of  the  Atomic  Age  shows 
no  sign  of  ending  m  the  ashes  of  ihe  Cold  War 

Though  ncariy  half  a  century  has  elapsed,  the  Department 
of  Energy,  the  federal  agency  that  inhented  many  functions 
of  the  wanimc  Manhattan  Project  still  refuses  to  re%eal  ihe 
identities  of  most  of  the  patients  injecied  wiih  plutoniutit 

On  Nov  20. 1 QSQ.  The  Tnbune  made  ils  fir^i  request  to  the 
DOE  under  ihe  Freedom  of  Information  ,Aci  for  all  docu- 
ments related  to  the  expenmenl 

For  four  years,  the  sprawling  agency  has  stalled  It  has 
released  some  documents  but  mostly  has  w  nhheld  cniical 
records  such  as  medical  Mies  and  other  paperwori^  identify- 
ing the  patients. 

Through  the  years.  DOE  has  given  a  vanety  of  reasons  for 
refiising  to  release  records,  ranging  from  pnvacy  concerns  to 
saying  it  doesn't  possess  the  documents 

The  stonewallmg  has  continued  despite  Secreian  of  Ener- 
gy Hazel  O'Leary's  promise  la^i  spnng  thai  ihe  department 
would  begin  systematical ly  declaisifymg  health  and  safety 
information  for  public  scrutiny 

"People  sunply  doni  trust  us  in  ihe  Department  of  Energy," 
she  said.  The  DOE's  attitude  should  be .  "We  don't  have  any 
data  that  you  can't  have."  she  said 

While  the  rhetonc  has  improved  under  the  Clinton  adrrun- 
isUation.  Don  Hancock  of  the  Southwest  Research  and  Infor- 


wo  documents  from 
;own.  Md  Other  than 
■ceiv  ed  nothing,  so  the 


evidence  that  the  DOE  i: 
Act  seriouslv, 
oftheFOU." 
Thex'  don  t  co 


mation  Center  said  he  has  ■ 
lakjne  the  Freedom  of  Infc 

"TTie  DOE  isanotonous  violat. 
cock.  "Its  a  very  long-term  proble 
the  sptnt  or  the  lener  of  the  law  ' 

OlTicials  at  DOE  headquaners  in  Washington.  DC  .  say 
ihey  know  nothing  about  the  experiment  "N'oure  asking  nic 
(otakeywurwordthai  thishappened,"  spokesman  Sam  Griz- 
zle said  recently. 

"I  have  no  kiww  ledge  of  this  whatsoever  It  probably  hap- 
pened years  before  I  was  bom.  so  I  don't  have  any  histoncal 
files  here  to  refer  lo  whatsoever."  he  said 

Arjun  Makhijani.  president  of  the  Instimte  for  Energy  and 
Envirorunental  Research  m  Washington,  DC  .  said  the  plu- 
toTuum  expcnrT>cnl  is  important  because  it  contains  'a  lot  of 
lessons"  for  Amencans  It's  very  imponani  ihat  people 
denve  the  lessons  and  put  appropnate  safeguards  in  place  to 


see  these  abuses  don't  happen  again." 

In  response  to  The  Tnbune 's  onginal  1989  request,  the 
DOE  Albuquerque  Operations  Office  said  it  couldn't  find 
any  records  on  the  expenmenl.  with  the  exccpuon  of  1 
erplate  contract  The  Tnbune  receive 
DOE  offices  m  Chicago  and  Germa 
these  muwr  documents.  The  Tnbune 
new  spaper  appealed 

Shonly  after.  The  Tnbune  began  to  get  phone  calls  from 
John  H  Caner.  the  DOE  official  in  charge  of  all  the  DOE's 
EOLA  requests 

There  were  a  couple  of  off-the-record  discussions  w  ith 
Caner  Subsequently.  The  Tnbune  dropped  us  appeal  and 
received  a  printout  descnbing  publicly  available  amclcs  relat- 
ed to  human  beings  and  plutonium. 

More  than  tvMj  years  elapsett 

In  July  1 992.  the  search  resumed  for  the  identities  of  the 
patients  This  time  The  Tnbune 's  atlomevs.  the  Baker  & 
Hosteller  law  firm  in  Cleveland  filed  a  new  Freedom  of 
InforTTuUon  Act  request 

The  seven-page  request  was  based  m  pan  on  the  skimpy 
documents  received  from  the  DOE  But  the  key  to  pinpoint- 
ing specific  documents  was  a  1974  inspector  general  repon 
and  related  memos  prepared  by  the  Atomic  Energy  Com- 
mission, the  DOE's  pn^Jecesso^ 

The  DOE.  however,  says  today  it  doesn't  have  a  copy  of  its 
own  1974  inquiry  But  "The  Tnbune  got  its  copy  from  John 
.Abbotts,  formerly  a  special  assistant  to  a  U  S  House  of  Rep- 
resentatives subcomminee  that  m  late  1 986  issued  3  scathing 
review  of  how  Amencans  had  been  used  by  the  DOE  as 


Klearguin 


a  pigs 


The  Energy  E>epartmeni  has  contended  the  patients'  names 
and  medical  records  can  be  withheld  because  of  privacy  laws. 
But  under  the  Freedom  of  Information  Act  guidelines,  pnva- 
cy consideranons  don't  apply  when  a  person  is  dead. 

The  foltoHing  is  what  has  happened  since  .Aug.  28.  I99Z. 
when  The  Tribune's  second  FOIA  request  was  filed: 

•  March  1.  1993.  John  La>ion.  inspector  general  of  the 
DOE.  denies  The  Tnbune  s  Freedom  of  Information  Act 
request  He  says  his  office  has  "no  matenals  responsn-e  to  the 
request "'  According  to  records  obtained  friim  Abbotts.  Lay- 


ton  is  the  same  DOE  official  who  in  WJife  released  the  AEC 
repon  and  other  penincnt  documents  in  an  unicljied  FOIA 

•  -Xpril  5, 1993.  The  Tnbune  appeals  the  DOE's  inspector 
general  decision 

~  -  April  30.  1993.  The  DOE  s  OtTice  oi  Heanngs  and 
Appeals  upholds  the  DOE"s  inspector  general  "'We  find  the 
search  conducted  bv  the  IG  in  this  case  was  adequate  " 

■  May  IJ.  1993.'l  S  Rep  Steve  Schiff  writes  DOE  on 
behalfof  The  Tnbune.  asking  it  to  speed  up  their  review  of 

•  May  26. 1993.  The  DOE  sends  two  packages  of  records 
collected  ftwm  us  Albuquerque.  Oak  Ridge.  Tcnn  .  and  San 
Francisco  offices  Many  are  inpltcate  and  quadruplicate 
copies  of  reports  and  memos  The  Tnbune  had  received  three 
\eais  ago.  as  well  as  scientific  reports  available  through  many 
university  Iibranes  Nothing  is  provided  ftum  DOEsChica- 
go  office  —  where  the  follow  -up  studies  on  the  sur\  iv  ors  and 
exhumed  remains  of  ihc  patients  vvcre  conducted  in  the  "70s 
No  patient  names  arc  included  either 

•  July  6. 1993.  The  Tnbune  appeals  the  May  26  response 
and  demands  information  about  how  the  search  was  con- 
ducted "It  IS  evident  that  a  number  of  paiicni  studies  wtrc 
conducted  by  agency  officials  dunng  the  1970s  and  later,  yet 
none  of  those  studies  was  produced  in  response  to  ihe  specif- 
ic FO  LA  request."  said  Loretu  Gamson.  aaomcy  for  The  Tn- 

-  .Aug.  3. 1993.  The  Tnbune  demands  the  DOE  retneve  all 
the  records  related  to  the  plutonium  expenment  maintained 
by  Patncia  Durbin.  a  scientist  at  Lawrence  Berkeley  Labi'ita- 
lory  Dujfcin  had  told  The  Tnbune  in  an  inierv  lew.  "Nothing 
al  Berkeley  is  ever  ihnjwn  away" 

•  Oct.  1.  1993.  The  DOE's  Chicago  Operations  Office 
sends  The  Tnbune  items  purponedly  responsive  to  six  items. 
There's  only  one  hitch  The  documents  are  copies  of  DOE 
documenis  that  The  Tnbune  had  included  m  its  1992  Free- 
dom of  Information  .Act  request  DOE  otTicials  say  they  don't 
know  how  the  mix-up  occurred 

•  Oci.  8.  1993.  The  DOE's  Chicago  olTice  lin,;lly  sends 
five  documents  For  the  first  time,  the  documenis  include  the 
name  of  a  patient  Elmer  Allen  But  The  Tnbune  had  uncov  - 
cred  Elmer  Allen's  identity  more  than  a  year  earlier 
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Biography  of  Eileen  Welsome 

Eileen  Welsome  is  a  journalist  with  about  15  years  of  experience  who  has  worked 
mostly  for  newspapers  in  Texas  and  New  Mexico.    She  graduated  from  the  University  of 
Texas  at  Austin  in  1980  with  a  bachelor's  degree  in  journalism  with  honors  and  was  a  1991- 
92  John  S.  Knight  Fellow  at  Stanford  University. 

Ms.  Welsome  has  received  some  of  the  highest  awards  in  journalism  for  her  financial, 
investigative  and  public  service  reporting.    In  1994,  she  was  awarded  the  Pulitzer  Prize  in 
national  reporting  for  her  series  on  18  people  injected  with  plutonium  during  the  Manhattan 
Project. 

Other  awards  include:  the  Selden  Ring  Award  for  Investigative  Reporting,  the  George 
Polk  Award  for  national  reporting,  the  Investigative  Reporters  and  Editors  Gold  Medal 
Award,  the  Heywood  Broun  Award,  the  Sidney  Hillman  Foundation  Award,  the  James 
Aronson  Award  for  Social  Justice  Journalism,  the  Society  of  Professional  Journalists  Sigma 
Delta  Chi  and  First  Amendment  awards,  the  National  Headliners  Award,  and  the  Scripps- 
Howard  Foundation  Award  for  Public  Service  Journalism. 
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Mr.  Horn.  Well,  we  thank  you.  Your  story  is  a  good  one,  as  you 
would  expect  of  a  fine  reporter,  and  you  speak  for  millions  of  people 
that  have  had  your  experience  and  my  experience.  And  if  you  sat 
through  the  session  this  morning,  you  know  that  Members  of  Con- 
gress don't  get  treated  any  differently  than  anybody  else.  They  will 
let  us  sit  4  years,  too. 

Ms.  Welsome.  What  was  so  pleasing  to  me — "pleasing"  may  be 
the  wrong  word — was  to  see  that,  my  God,  we  are  not  the  only  ones 
that  this  happens  to.  I  didn't  feel  quite  so  lonely. 

Mr.  Horn.  We  are  going  to  start  the  equivalent  of  an  Alcoholics 
Anon3mious,  a  pile  of  documents  club.  We  can  all  moan  to  each 
other. 

Thank  you  for  that  testimony.  I  know  you  have  to  catch  a  plane. 
If  you  could  stay  through  some  of  the  testimony,  we  would  appre- 
ciate it.  You  are  going  out  of  National,  I  take  it? 

Ms.  Welsome.  Yes.  Thank  you  very  much. 

Mr.  Horn.  Leave  when  you  feel  you  have  to. 

Mr.  Larry  Kla3mian  is  chairman  of  Judicial  Watch,  Inc.,  and  has 
quite  a  reputation.  We  are  glad  to  have  you  here. 

Mr.  Klayman.  Thank  you.  I  very  much  appreciate  the  oppor- 
tunity. 

As  you  know,  my  name  is  Larry  Klayman,  and  I  am  chairman 
of  Judicial  Watch.  I  have  experience  with  the  Federal  Government 
going  back  19  years  as  a  trial  lawyer,  prosecutor,  with  the  Depart- 
ment of  Justice,  later  in  private  practice,  now  running  a  public  in- 
terest group  by  the  name  of  Judicial  Watch,  which  is  a  nonpartisan 
ethics  and  legal  watchdog  group. 

I  am  very  happy  to  hear  that  Ms.  Welsome  has  had  a  positive 
experience  in  some  respects,  and  certainly  that  is  a  good  thing.  I 
think  when  the  Government  is  engaged  in  releasing  information, 
that  is  important  not  just  for  public  interest  groups,  but  for  the 
press  and  for  private  citizens.  However,  there  is  a  prolDlem,  and  al- 
though I  sat  here  and  listened  carefully  to  some  very  distinguished 
gentlemen  from  the  Department  of  Justice,  from  the  FBI,  which  is 
part  of  the  Department  of  Justice,  and  other  branches  of  Govern- 
ment, I  am  not  quite  as  optimistic  as  they  are  that  the  Freedom 
of  Information  Act  and  Federal  Advisory  Committee  Act  and  the 
other  open  Government  acts  are  being  administered  in  a  way  which 
truly  allows  for  free  flow  of  information,  particularly  when  politi- 
cally sensitive  issues  are  involved. 

Aiid  here  this  brings  us  to  a  number  of  questions.  And  perhaps 
I  feel  a  little  bit  more  like  Rodney  Dangerfield  than  Larry 
Kla3anan.  Perhaps  we  don't  get  the  respect  that  we  should;  not  just 
Judicial  Watch,  but  other  groups  who  seek  access  to  confidential 
sensitive  information. 

We  had  an  experience  with  the  Department  of  Commerce.  Our 
group  looked  in  these  foreign  trade  missions  that  then  Secretary 
Brown  was  conducting,  now  Secretary  Kantor.  It  had  been  widely 
publicized  that  these  trips  were  being  used  as  a  way  to,  in  effect, 
sell  seats  to  high  contributors  to  the  Democratic  Party,  and  we 
wanted  to  see  how  that  was  happening,  to  be  able  to  explain  to  the 
American  people,  and  perhaps  to  Congress  and  others,  that  this 
was  not  the  correct  way  to  use  Government  resources. 
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We  filed  a  Freedom  of  Information  Act  inquiry.  We  received  no 
response.  I  made  inquiries  with  the  Department,  spoke  with  the 
FOIA  officer,  who  is  a  very  fine  person,  and  she  told  me  candidly, 
there  is  nothing  I  can  do  about  it.  This  matter  is  being  handled  by 
the  Secretary's  office  himself  Didn't  receive  any  response  beyond 
that  point;  spoke  with  Melissa  Moss,  who  was  the  fundraiser  of  the 
Democratic  Party  in  1992  and  a  Presidential  campaign  worker  with 
Secretary  Brown,  and  made  no  headway  there. 

The  moral  to  the  story  is  that  eventually  Judicial  Watch  had  to 
file  suit.  And  when  we  brought  suit,  fortunately  it  was  assigned  to 
Judge  Lamberth  in  the  U.S.  District  Court  in  the  District  of  Co- 
lumbia, who  is  very  strong  on  open  Government  laws,  and  who  put 
his  foot  down  and  required  the  Department  of  Commerce  to 
produce  30,000  documents  free  of  charge.  They  tried  to  charge  Ju- 
dicial Watch  $13,000,  hoping  we  couldn't  afford  to  pay  that,  before 
they  came  up  with  the  documents,  and  lo  and  behold,  as  we  ex- 
pected, those  documents  showed  that,  in  fact,  political  influence 
was  the  modus  operandi  for  choosing  participants  on  this  trip,  not 
merit. 

With  no  lack  of  respect  to  the  Department  of  Commerce  before 
which  I  practice  in  a  private  capacity,  nor  any  other  branch  of  the 
Government,  candidly  there  is  a  serious  problem  that  when  a  polit- 
ical issue  is  involved,  and  this  is  particularly  true  in  the  Clinton 
administration  which,  the  Justice  people  could  attest  to,  promised 
open  Government,  promised  not  to  claim  those  exemptions  unless 
absolutely  necessary,  there  has  been  a  tendency  to  withhold  infor- 
mation not  just  from  Judicial  Watch,  but  to  this  committee  and 
other  branches  of  Government.  It  has  not  functioned,  this  open- 
ness, the  way  President  Clinton  had  touted  it. 

To  give  you  an  example  of  why  these  things  occur,  and  this  is 
human  nature,  this  request  at  the  Commerce  Department,  having 
been  handled  primarily  by  the  inner  office  of  the  Secretary,  we  be- 
lieve was,  in  fact,  run  responding  to  the  request  by  officials  in  that 
office.  When  I  deposed,  because  Judge  Lamberth  allowed  for  a  dep- 
osition to  take  place  of  several  interoffice  people,  the  individual 
who  was  primarily  responsible,  Mr.  Anthony  Das,  he  admitted  to 
me  he  had  never  even  seen  three  of  the  FOIA  requests,  and  this 
was  the  person  who  signed  an  affidavit  saying  that,  in  fact,  a  full 
response  was  forthcoming. 

Other  individuals  testified  that  they  were  producing  all  docu- 
ments showing  how  the  search  was  made,  and  the  deposition 
showed  that  was  not  correct.  We  had  gone  back  in  front  of  the 
court  and  asked  the  court  to  look  into  this  matter.  After  that  point 
in  time.  Judicial  Watch  received  a  memorandum  written  by 
Nolanda  Hill  to  Ron  Brown.  I  will  be  brief  because  I  know  my  time 
is  about  up. 

Mr.  Horn.  Go  ahead. 

Mr.  Klayman.  In  this  memorandum  she  is  complaining.  She  is 
saying,  I  have  spoken  with  your  staff  assistant,  Mr.  Jim  Hackney. 
I  don't  know  whether  the  document  is  authentic  or  not.  It  is  a  doc- 
ument I  felt  had  to  be  brought  in  front  of  the  committee  for  inves- 
tigation. She  is  saying,  I  understand  that  you,  Ron  Brown,  Jim 
Hackney,  and  the  letter  is  copied  on  Rob  Stein,  who  is  his  chief  of 
staff  in  that  inner  office,  are  trying  to  silence,  in  effect,  Jerry 
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Knight,  a  reporter  of  the  Washington  Post,  because  he  broke  the 
story  about  First  International,  the  scandal  involving  Nolanda 
Hill's  firm. 

This  points  out  a  problem.  This  conscious  effort  to  withhold  infor- 
mation extends  not  just  to  FOIA,  but  to  other  aspects  of  the  way 
Government  agencies  do  business.  If  this  memorandum  is  true,  and 
we  don't  know  that  needs  to  be,  I  think,  investigated,  then  it  would 
mean  that  individuals  working  in  the  inner  office  of  Secretary 
Brown  were,  in  fact,  working  on  this  private  matter  thing  which  he 
claimed  involved  nothing  to  do  with  the  Commerce  Department 
and  the  First  International  scandal.  That  is  not  a  proper  use  of 
Government  resources. 

All  of  that  taken  as  a  whole  points  out  why  openness  in  Grovem- 
ment  is  really  in  the  eyes  of  the  beholder,  that  when  there  is  an 
important,  sensitive  issue,  and  when  these  agencies  perceive  a 
threat  to  the  individual  who  appointed  many  of  their  officials,  they 
will  not  play  by  the  rules.  They  will  force  public  interest  groups 
and  individuals  to  file  suit.  They  will  withhold  documents.  They 
will  sign  declarations  which  arguably  are  not  true,  and  this  needs 
to  be  investigated.  They  will  take  other  actions  to  prevent  the  ac- 
cess to  Government  that  all  Americans  deserve. 

It  is  very  important  for  this  committee,  in  the  view  of  Judicial 
Watch,  to  consider  three  possible  changes  to  the  Freedom  of  Infor- 
mation Act.  First,  there  should  be  criminal  penalties  for  the  willful 
withholding  of  information  under  that  Freedom  of  Information  Act. 
Second,  the  award  of  attorneys'  fees  by  courts,  and  it  is  bad  enough 
you  have  to  bring  a  case,  but  frequently  judges  will  not  award  at- 
torneys' fees  and  costs  because  it  is  a  discretionary  act,  and,  in  fact, 
that  is  a  huge  barrier  to  bringing  these  cases.  We  know  that  many 
news  organizations  wanted  to  look  into  the  Commerce  Depart- 
ment's activities,  but  for  whatever  reason  they  did  not  want  to 
bring  suit  because  it  is  cumbersome  and  costly. 

Finally,  we  welcome  the  Oversight  Committee  and  with  commit- 
tees such  as  your  own  who  can  certainly,  by  bringing  out  a  free- 
flow discussion,  not  candy-coated,  but  dealing  with  the  reality  of 
what  Washington  is  all  about,  how  things  really  happen  here,  can 
help  create  a  situation  for  Government  officials  which  will  be  more 
responsive,  and  with  regard  to  the  Commerce  Department,  Judicial 
Watch  has  been  active  in  many  other  areas  as  well.  We  have  an 
ongoing  export  promotion  program  being  carried  out  by  Secretary 
Kantor. 

I  think  it  is  important  for  Judicial  Watch  to  continue  to  pursue 
its  FOIA  requests  because  we  believe  Government  resources  are 
not  being  properly  used,  and  we  want  full  disclosure.  Thank  you. 

[The  prepared  statement  of  Mr.  Klayman  follows:] 
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TESTIMONY  OF  LARRY  KLAYMAN 
CHAIRMAN,  JUDICIAL  WATCH,  INC. 

BEFORE  THE  SUBCOMMITTEE  ON 

GOVERNMENT  MANAGEMENT, 
INFORMATION,  AND  TECHNOLOGY 

Committee  on  Government  Reform  and  Oversight 
June  13,  1996,  9:30  a.m. 

Good  morning.  My  name  is  Larry  Klayman  and  I  am  Chairman  of  Judicial  Watch,  Inc.,  a 
nonprofit,  non-partisan  ethics  and  legal  reform  watchdog  group,  which  takes  an  activist  approach 
toward  protecting  the  public  interest.  I  am  a  lawyer  with  19  years  of  experience  in  government 
litigation  and  regulation.  Prior  to  entering  private  practice  and  becoming  Chairman  of  Judicial 
Watch,  I  was  an  aide  to  Senator  Richard  Schweiker  of  Pennsylvania,  and  I  was  a  trial  lawyer  for 
the  U.S.  Department  of  Justice's  Antitrust  Division.  It  is  an  honor  to  appear  before  this 
Committee,  and  I  would  like  to  thank  Chairman  Horn  for  the  opportunity  to  explain  to  the 
American  people  why  the  Freedom  of  Information  Act,  or  FOIA  as  it  is  customarily  called,  is  not 
currently  either  an  effective  or  fair  mechanism  for  providing  access  to  government  information. 

Judicial  Watch  has  recently  been  involved  in  a  number  of  important  cases  in  order  to 
increase  public  awareness  about  the  inner  workings  of  our  government,  and  to  ensure  that  its 
oflBcials  adhere  to  high  ethical  and  legal  standards. 

For  example,  in  1 994,  Judicial  Watch  used  the  Federal  Advisory  Committee  Act,  or  FAC A, 
to  attempt  to  obtain  information  about  the  Presidential  Legal  Expense  Trust.  Judicial  Watch  was 
responding  to  concerns  that  the  Trust  ~  established  to  assist  the  President  and  Mrs.  Clinton  in 
paying  their  personal  legal  bills  amassed  during  the  "Whitewater"  investigation  and  the  Paula 
Jones  case  ~  provided  lobbyists  and  others  with  improper  and  illegal  access  to  influence  the 
Presidency  When  the  President's  Trust  did  not  respond.  Judicial  Watch  was  forced  to  file  suit. 
Unfortunately,  the  courts  ruled  that  the  Trust  was  a  private  entity  and  not  engaged  in 
governmental  activity,  and  thus  was  not  subject  to  FACA.  While  the  Trust  remains  violative  of 
our  anti-gratuity  laws,  the  Justice  Department,  under  Attorney  General  Janet  Reno,  a  Clinton 
Administration  appointee,  has  thus  far  ignored  requests  fi'om  a  number  of  public  interest  groups 
to  look  into  its  illegality. 
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In  addition,  in  1995,  Judicial  Watch  filed  several  Freedom  of  Information  Act,  or  FOIA, 
requests  with  the  Commerce  Department  in  order  to  procure  documentation  and  information 
regarding  its  highly  advertised  export  promotion  program.  In  particular.  Judicial  Watch  was 
interested  in  the  trade  missions  then  being  conducted  by  the  late  Secretary  Ronald  Brown,  and 
now  by  Secretary  Mickey  Kantor.  (During  the  1992  Presidential  elections,  Ron  Brown  was 
Chairman  of  the  Democratic  National  Committee,  or  DNC,  and  Micicey  Kantor  was 
then-Governor  Clinton's  campaign  manager  )  It  was  clear  from  press  reports  and  other 
information,  some  of  which  were  touted  by  the  DNC  itself,  that  corporate  participation  in  the 
trade  missions  was  being  and  continues  to  be  sold  to  the  largest  campaign  contributors  to  the 
Democratic  Party. 

Judicial  Watch  has  also  been  involved  in  a  number  of  other  cases  involving  government 
ethics  and  legal  reform  in  which  it  has  sought  information  through  FOIA  and  other  means. 

In  1992,  when  President  Clinton  assumed  office,  he  touted  the  openness  of  his  new 
administration.  In  so  doing,  he  issued  executive  orders  and  policy  directives  directing  executive 
departments  and  agencies  to  be  more  responsive  to  citizens'  requests  for  government  information 
under  FOIA,  and  to  not  withhold  responsive  documents,  under  claims  of  exemption,  unless 
absolutely  necessary.  Judicial  Watch's  experience,  however,  has  proven  that  openness  has  not 
prevailed  in  the  Clinton  Administration  and  that  the  Freedom  of  Information  Act  continues  to  be 
manipulated  by  government  officials  when  it  suits  their  own  interests. 

For  instance,  when  Judicial  Watch  filed  its  FOIA  requests  with  the  Commerce 
Department,  it  expected  timely  responses  and  good  faith  cooperation  in  accordance  with  the  law. 
Nevertheless,  cooperation  was  not  forthcoming.  Instead,  as  I  will  briefly  describe,  the  Commerce 
Department,  and  in  particular  the  Secretary's  office,  embarked  on  a  course  of  stonewalling, 
evasion,  and  other  effiarts  to  cover  up  the  Administration's  wrongdoing. 

As  is  regrettably  typical  with  many  government  agencies,  the  Commerce  Department 
initially  did  not  respond  to  Judicial  Watch's  FOIA  requests.  Accordingly,  Judicial  Watch  wrote  a 
series  of  letters  to  the  Department  and  I  spoke  personally  with  its  FOIA  officer,  who  advised  me 
that  the  matter  had  been  reassigned  from  her  office  to  the  late  Secretary  Brown's  inner  office  -  a 
highly  unusual  step,  as  the  Department's  FOIA  officer  admitted.  Judicial  Watch  then  pressed  its 
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claim  at  higher  levels  and  was  directed  to  Melissa  Moss,  a  former  chief  fundraiser  at  the 
Democratic  National  Committee  under  Ron  Brown,  and  a  member  of  the  Commerce 
Department's  Office  of  Business  Liaison.  Still,  no  documents  were  forthcoming. 

In  exasperation,  and  over  4  months  after  having  filed  its  initial  FOIA  requests.  Judicial 
Watch  was  forced  to  file  suit  in  the  US.  District  Court  for  the  District  of  Columbia.  Fortunately, 
the  case  was  assigned  to  Judge  Royce  C.  Lamberth,  a  jurist  who  respects  openness  in 
government.  Miraculously,  the  Commerce  Department  announced  that  it  was  now  prepared  to 
release  the  responsive  documents,  but  with  one  "clever"  caveat:  that  Judicial  Watch  would  first 
have  to  pay  the  cost  of  the  Department's  preparation  and  copying  -  over  513,000    Seeing  through 
the  Department's  charade.  Judge  Lamberth  ordered  the  Commerce  Department  to  immediately 
produce  all  documents  free  of  charge,  under  the  public  interest  exception. 

Even  so,  the  stonewalling  and  deception  continued.  In  producing  the  responsive 
documents,  the  Commerce  Department  withheld  as  exempt  under  claim  of  privilege  over  2,000 
documents,  some  of  which  involved  direct  communications  between  the  late  Secretary  Brown  and 
President  Clinton.  In  conducting  an  "in  camera"  review  of  the  withheld  documents.  Judge 
Lamberth  ruled  that  most  of  the  documents  were  in  fact  not  exempt  as  claimed.  In  Judicial 
Watch's  opinion,  the  Commerce  Department  had  lied  under  oath 

Because  of  the  Commerce  Department's  apparent  bad  faith,  Judge  Lamberth  also  took  the 
unusual  step  of  ordering  discovery  in  a  FOIA  case,  and  authorized  the  depositions  of  officials  in 
Secretary  Brown's  inner  office,  including  potentially  Secretary  Brown  himself  While  Judicial 
Watch  never  deposed  Secretary  Brown  himself,  due  to  his  tragic  death,  we  have  been  able  to 
depose  officials  in  his  inner  office  who,  in  Judicial  Watch's  opinion,  had  signed  false  declarations 
concerning  the  document  production. 

Specifically,  no  documents  were  ever  produced  which  constituted  or  concerned 
communications  between  the  Department  and  the  DNC    These  documents  must  clearly  exist, 
given  the  DNC's  admitted  use  of  trade  missions  to  raise  campaign  flmds  ~  and  in  this  regard  I 
would  refer  the  committee  to  Exhibit  1 ,  which  is  a  DNC  brochure  offering  seats  on  the  trade 
missions  to  corporate  executives  in  exchange  for  substantial  monetary  contributions. 
Interestingly,  the  press  has  recently  reported  that  members  of  Secretary  Brown's  inner  office 
shredded  a  number  of  documents  on  the  day  of  his  death.  Today,  Judicial  Watch's  effort  to  obtain 
all  documents  continues  —  1  year  and  6  months  after  filing  its  initial  FOIA  request. 
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In  sum,  the  misuse  of  FOIA  and  what  is  in  effect  a  continuing  obstruction  of  justice  is 
unfortunately  part  and  parcel  to  the  current  state  of  the  Clinton  Administration's  lack  of  adherence 
to  the  law  and  its  own  policies  regarding  openness  in  government.  By  essentially  refusing  to 
respond  to  FOIA  requests  unless  a  lawsuit  is  filed,  the  Clinton  Administration  has  severely  limited 
the  access  of  citizens  to  government  information,  as  the  ordinary  citizen  cannot  afford  litigation. 

On  behalf  of  the  public  at  large.  Judicial  Watch  respectfully  recommends  that  this 
Committee  take  appropriate  actions  to  strengthen  the  penalties  for  government  officials  and 
agencies  that  fail  to  abide  by  FOIA  and  other  related  laws.  In  particular,  Judicial  Watch  makes 
the  following  recommendations: 

1 .  Criminal  penalties  for  willful  failure  to  obey  the  requirements  of  FOIA  are 
necessary.  Stronger  penalties  must  be  instituted  in  order  to  increase  the  government's  respect  for 
FOIA  and  to  ensure  compliance. 

2.  The  awarding  of  attorneys  fees  and  costs  to  successful  FOIA  plaintiffs  must  be 
made  mandatory,  not  discretionary  As  many  individuals  do  not  have  the  resources  of 
organizations  such  as  Judicial  Watch,  even  minimal  resistance  by  the  government  can  successfully 
block  individual  FOIA  requests  by  forcing  extended  and  costly  litigation. 


3  Regulatory  oversight  hearings  by  this  and  other  appropriate  Congressional 

committees  are  respectfully  necessary  on  a  regular  basis. 


I  would  like  to  take  this  opportunity  to  thank  you.  Chairman  Horn,  and  the  other 
members  of  the  Subcommittee  for  your  patience,  and  on  behalf  of  Judicial  Watch  I  look  forward 
to  taking  your  questions. 
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Mr.  Horn.  We  thank  you.  This  is  a  good  example  of  a  case  study 
that  might  occur  in  any  administration. 

With  your  testimony  you  have  exhibit  1,  the  Chicago  Sun  Times 
piece  that  is  titled  "The  President's  Price  List."  That  will  be  put  in 
the  record  without  objection. 

Now,  I  also  have  in  front  of  me  the  memorandum  from  which  you 
referred  from  Nolanda  Hill.  Is  there  a  problem  if  I  read  this  into 
the  record? 

Mr.  Klayman.  No,  Mr.  Chairman,  we  would  ask  it  be  made  ex- 
hibit 2  to  the  record. 

Mr.  Horn.  It  will  be  included  as  an  exhibit,  but  I  want  to  get 
straight  who  is  who.  It  is  on  the  paper  of  Nolanda  Hill,  2401  Penn- 
sylvania Avenue  NW,  apartment  604. 

Now,  explain  again  Ms.  Hill's  reference  to  this. 

Mr.  Klayman.  Ms.  Hill  is  writing  to  Ron  Brown  stating  that  she 
has  spoken  with  Jim  Hackney,  who  is  the  counsel  to  Mr.  Brown  at 
the  Commerce  Department,  urging  him  not  to  silence  Jerry  Knight, 
a  reporter  at  the  Washington  Post  who,  in  fact,  broke  the  story 
about  this  First  International  scandal. 

Mr.  Horn.  I  take  it  Ms.  Hill  is  a  member  of  the  Commerce  De- 
partment staff? 

Mr.  Klayman.  No.  She  is  actually  an  investor  who  was  the  one 
who  allegedly  had  given  $500,000  to  Secretary  Brown  for  a  venture 
that  he  was  alleged  to  have  taken  no  part  in.  This  was  a  commu- 
nications company.  And  she  was  a  friend.  There  has  been  a  lot  of 
recent  press  about  her  in  the  last  few  weeks,  particularly  in  the 
Washington  Times. 

Mr.  Horn.  And  this  memorandum  came  to  you  through  a  Free- 
dom of  Information  request? 

Mr.  Klayman.  No,  it  came  through  an  alternative  source.  It  was 
not  produced  by  the  Commerce  Department. 

Mr.  Horn.  I  wouldn't  think  if  they  read  it  that  they  would  have 
produced  it. 

Mr.  Klayman.  Not  likely. 

Mr.  Horn.  Not  likely. 

Go  ahead  if  you  want  to  read  from  it. 

Mr.  Klayman.  This  is  the  type  of  document — would  you  like  me 
to  read  it  in  the  record? 

Mr.  Horn.  Please  do. 

Mr.  Klayman.  It  states: 

In  my  two  conversations  with  Jim  Hackney  today,  I  have  become  concerned  that 
you  understand  what  I  beheve  you  and  I  agreed  to  concerning  First  International 
last  night.  I  am  not  going  to  delineate  the  discussions  concerning  the  business  ar- 
rangement in  this  memorandum;  however,  we  clearly  agreed  that  dealing  with  pub- 
lic announcements  would  be  done  only  after  consensus  as  to  form  and  substance  has 
been  reached  between  the  two  of  us.  It  was  my  belief  that  no  consensus  had  yet 
been  reached,  that  form  for  delivery  had  not  been  agreed  to,  and  that  we  would 
reach  a  consensus  following  my  deliberations  as  to  your  suggestions. 

I  am  now  told  by  Hackney  that  the  machine  for  "getting  Knight  off  your  back" 
has  been  put  into  motion.  I  trust  that  this  information  is  incorrect.  I  explained  to 
you  my  position,  listened  thoughtfully  to  yours,  and  trusted  that  you  wovdd  not  act 
unilaterally.  Please  notify  me  on  my  Washington  answering  machine  (you  have  my 
number)  as  to  whether  my  understanding  as  to  your  position  and  trust  in  your  com- 
mitment to  honor  my  position  is  well  placed. 

Again,  I  have  been  led  to  believe  by  your  staff  person  that  action  is  imminent  on 
your  part.  If  I  am  incorrect,  please  let  me  know  so  I  do  not  act  in  a  hasty  and  pos- 
sibly irrational  manner,  which  I  might  believe  would  protect  me  from  unnecessary 
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publicity  and  other  irreparable  damage.  I  am  more  than  confident  we  had  an  under- 
standing as  to  my  need  for  deliberation  time  as  to  how  this  might  be  handled  vis- 
a-vis your  suggestion  last  night.  I  hope  I  was  not  wrong  and  that  this  is,  as  indi- 
cated— as  earlier  indicated,  merely  a  communications  problem. 

The  letter,  according  to  this  exhibit  2,  was  copied  on  Rob  Stein, 
chief  of  staff,  then  Secretary  Brown,  and  Jim  Hackney  as  counsel, 
and  in  our  view  it  points  out  a  number  of  things.  As  I  said,  it 
points  out  the  Commerce  Department,  according  to  this  memoran- 
dum, its  officials  were  working  to  silence  a  reporter  of  the  Wash- 
ington Post.  According  to  the  memorandum,  they  were — he  was 
working,  in  fact,  on  matters  that  had  nothing  to  do  with  the  Com- 
merce Department,  and  although  this  does  not  technically  relate  to 
FOIA,  it  relates  to  human  nature,  it  relates  to  the  reality  of  Wash- 
ington, it  relates  to  why  we  need  greater  sanctions  if  FOIA  is  not 
followed. 

And  I  listened  to  the  FBI  talk  about  the  McDade  case.  I  have  a 
case  that  is  very  similar  in  Judicial  Watch  where  an  individual  is 
wiretapped  by  the  Cleveland  Police  Department.  His  name  was 
smeared  throughout  Cleveland.  He  wanted  to  build  low-income 
housing,  provide  opportunity  for  minorities,  and  apparently  some- 
one didn't  like  it.  He  was  not  given  documents  requested  under 
FOIA.  They  told  him  wait  3  years. 

He  came  to  Judicial  Watch.  We  filed  an  action  on  his  behalf,  liti- 
gated it  at  a  fraction  of  what  it  would  cost  for  anyone  else  to  do 
it  on  their  own.  The  FBI  later  admitted  that,  in  fact,  there  was 
wiretapping,  and  they  had  told  him  there  was  no  wiretapping. 

Documents  showed  up.  There  was  wiretapping.  He  wants  the 
names  of  who  wiretapped  him.  The  FBI  has  been  dancing  around 
in  court  trying  to  justify  why  he  is  not  entitled  to  who  wiretapped 
him  and  smeared  his  name. 

That  is  an  inappropriate  use  of  FOIA.  The  individual's  name  is 
John  Nix.  He  would  be  available  to  talk  with  the  committee.  His 
reputation  has  been  ruined  in  Cleveland.  Fortunately  we  got  Judge 
Charles  Richey,  another  fine  jurist  in  the  district  court,  who  forced 
the  release  within  a  few  months  of  the  information,  but  we  must 
have  spent,  if  we  had  been  billing,  over  $50,000  of  our  time.  That 
is  not  the  way  average  people  should  be  treated. 

Mr.  Horn.  Thank  heaven  for  the  article  III  judiciaries.  You  sug- 
gest they  shouldn't  have  to  go  that  far,  but  they  do. 

You  give  me  another  point  in  the  bill  I  mentioned  earlier.  If  the 
White  House  is  going  to  get  confidential  files  out  of  the  FBI,  the 
President  ought  to  sign  his  name  to  the  paper.  Maybe  they  will 
think  twice  before  they  order  because  it  makes  no  sense  what  they 
ordered  in  the  case  we  have  coming  up  next  week  before  Mr. 
dinger's  full  committee. 

And  I  would  think  we  ought  to  get  in  some  language  on  attor- 
neys' fees,  and  they  ought  to  come  out  of  the  agency's  existing 
budget,  which  would  be  a  little  bit  of  discipline.  They  couldn't  just 
kick  it  up  to  Congress  to  say,  you  pay  the  bill.  It  would  come  out 
of  their  existing  budget,  and  eventually  when  the  chief  operating 
officer  of  an  agency  sees  that  happening,  they  get  motivated  to 
clean  up  the  process.  So  a  few  good  lawsuits  doing  that,  I  would 
suspect,  get  some  executive  action  where  there  is  inaction.  We 


113 

would  welcome  your  ideas  on  that,  and  staff  will  be  working  with 
you  on  that. 

Ms.  Kirtley,  executive  director,  Reporters  Committee  for  Freedom 
of  the  Press,  regarding  electronic  freedom  of  information.  We  thank 
you  for  coming.  Your  group  has  a  very  good  reputation  also  for  get- 
ting action,  sometimes,  I  suspect,  with  as  much  delay  as  we  have 
described  here  this  morning,  but  you  are  persistent. 

Ms.  Kirtley.  We  are  that. 

Mr.  Horn.  Please  proceed. 

Ms.  Kirtley.  Thank  you,  Mr.  Chairman.  We  are  persistent,  often 
in  the  face  of  seemingly  insurmountable  odds. 

Our  organization  is  almost  as  old  as  the  Freedom  of  Information 
Act.  It  was  founded  in  1970,  and  one  of  our  primary  occupations 
is  to  provide  a  free  hotline  for  reporters  who  face  legal  obstacles  in 
gathering  the  news.  The  vast  majority  of  the  calls  we  handle,  and 
we  handle  about  2,000  a  year,  concern  problems  with  access  to 
Government  records  and  Government  meetings.  So  we  have  at 
least  the  advantage,  I  suppose,  of  a  wide  constituency  from  all  over 
the  country,  and  even  all  the  world's  journalists  who  turn  to  us  in 
that  regard. 

One  of  the  services  that  we  provide  are  a  number  of  publications 
including  one  on  how  to  use  the  Federal  FOI  Act,  which  is  now  in 
its  seventh  edition,  that  makes  its  way  around  the  country  and 
around  the  world. 

I  would  say  that  when  the  current  administration  came  into  of- 
fice, we  were  extremely  optimistic  about  the  probability  of  some 
significant  changes  in  information  policy,  and  there  is  certainly  no 
question  that  there  have  been  some  major  good  faith  efforts  made 
by  this  administration  to  curtail  Government  secrecy. 

You  heard  this  morning  about  the  October  1993  memorandum 
from  the  President  and  the  Attorney  General  directing  agencies  to 
have  better  processing  procedures.  You  also,  I  think,  are  aware 
that  in  April  1995,  the  President  issued  a  new  and,  in  our  view, 
very  overdue  order  on  classification,  which  I  think  is  significant  in 
light  of  the  comments  you  heard  earlier  this  morning  from  DOD 
and  FBI  about  the  great  burden  they  have  of  sifting  through  pre- 
viously classified  documents. 

I  think  if  the  spirit  of  this  order  is  carried  out,  it  can  make  a 
real  difference,  in  the  future  certainly,  but  even  with  older  records, 
and  may  simplify  access  for  everybody  concerned. 

Having  said  all  of  these  positive  things,  though,  I  also  have  to 
say  that  we  have  not  achieved  the  kind  of  open  Government  that 
I  think  Congress  had  in  mind  30  years  ago  when  it  enacted  FOIA, 
and  for  that  matter  20  years  ago  when  it  enacted  Government  in 
the  Sunshine  Act. 

I  am  not  really  here  to  talk  about  the  Sunshine  Act  today,  but 
I  do  want  to  point  out  that  some  of  the  agencies  that  are  subject 
to  this  act  are  the  primary  lobbyists  to  try  to  change  the  law  so 
that  they  can  meet  in  secret,  and  I  hope  that  this  committee  will 
keep  that  in  mind  when  you  hear  their  testimony  later  on  in  the 
process. 

There  is  an  entrenched  bureaucracy,  I  think,  in  place  in  the  Fed- 
eral Government.  It  has  been  there  for  well  on  to  15  years  now. 
That  makes  it  difficult  to  change  some  of  the  standard  operating 
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procedures  that  have  held  up  the  release  of  information.  The  thing 
that  we  are  particularly  focusing  on  today  is  the  failure  of  the 
agencies  to  make  records  available  using  the  new  technology  that 
is  now  available  to  them. 

I  will  add  that  the  States  are  way  ahead  of  the  Federal  Grovem- 
ment  on  most  of  these  issues.  I  don't  know  precisely  why  that  is. 
It  may  be  that  they  have  less  institutional  inertia.  It  may  be  that 
there  is  a  greater  sense  of  accountability  with  the  people  that  are 
living  right  there  in  the  State  and  basically  looking  over  their 
shoulders.  I  am  not  suggesting  that  all  State  policies  are  ones  that 
the  Federal  Government  would  necessarily  want  to  replicate,  but 
many,  many  States  now  have  in  place  affirmative  legislation  that 
makes  clear  that  electronic  records  are  public  records  that  are  sub- 
ject to  disclosure  in  the  same  terms  that  paper  documents  would 
be.  And  I  think  that  that  is  what  is  needed  on  the  Federal  side, 
and  it  is  something  that  I  hope  this  committee  will  continue  to 
work  toward. 

My  formal  testimony  includes  some  examples  of  egregious  situa- 
tions that  reporters  have  brought  to  us  where  they  have  been,  for 
example,  denied  access  to  a  log  of  FOIA  requests  at  HHS  that  they 
were  allowed  to  see  in  paper  form,  but  not  allowed  to  see  now  be- 
cause they  are  in  electronic  form. 

We  have  been  told  that  some  agencies  won't  search  a  data  base 
because  that  is  creating  a  record  which  the  law  does  not  require 
them  to  do.  They  charge  their  costs  based  on  the  per  paper  item 
cost  that  was  established  back  in  the  daj'^s  when  everything  was  on 
paper.  It  makes  no  sense  now  when  you  are  giving  people  a  disk 
or  a  tape,  and  yet  they  will  still  charge  the  per  item  cost. 

In  our  view,  it  is  a  commonsensical  notion  that  electronic  records 
should  be  more  readily  available  at  all  levels  of  Government  than 
paper  records  could  be.  For  example,  you  heard  from  the  FBI  ear- 
lier today  about  the  laborious  process  of  redacting  paper  records 
through  the  system,  the  expedience  of  adopting  software  that 
would  make  it  possible  to  key  in  the  information  initially  so  it 
would  be  electronically  redacted.  They  would  save  themselves  and 
the  requestors  a  great  deal  of  time,  and  this  is  something  that, 
again,  I  think  this  committee,  and  Congress  as  a  whole,  should  cer- 
tainly encourage  the  agencies  to  consider  as  they  are  setting  up 
their  computer  systems. 

There  are  so  many  of  these  questions  that  are  really  creating  un- 
necessary roadblocks  to  the  release  of  a  lot  of  valuable  information 
of  great  significance  to  the  public,  and  we  have  included  in  our  for- 
mal testimony  a  number  of  examples  from  newspapers,  not  the 
Washington  Post,  but  papers  like  the  Pittsburgh  Post-Gazette,  the 
Syracuse  Post  Standard  where  journalists  have  done  computer 
analysis  of  Federal  Government  records  to  report  on  things  like  re- 
curring errors  in  the  administration  of  medicine,  deadly  kinds  of 
errors  that  have  been  repeated  from  one  institution  to  the  next, 
that  led  to  reforms,  including,  for  example,  the  withdrawal  of  a  sy- 
ringe that  was  contributing  to  the  confusion. 

There  are  many  examples  like  this.  I  think  the  other  thing  that 
is  troubling  is  the  fact  that  the  agencies  are  so  uneven  in  their 
handling  of  requests  of  this  nature.  Two  journalists  that  work  for 
American  Journal  gave  us  their  examples  of  how  the  FAA  was  very 
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cooperative  on  a  computerized  request.  By  contrast,  the  FBI  was 
extremely  difficult. 

Let  me  conclude  by  sa3dng,  as  was  raised  earlier  this  morning, 
delays  of  this  nature  really  do  deprive  not  just  journalists,  but  the 
public,  of  valuable  information,  and  we  think  the  good  citizens  need 
this  information  while  it  can  still  be  useful.  We  hope  the  work  of 
this  committee  and  others  in  Congress  will  help  fulfill  the  aspira- 
tions for  participatory  democracy  that  were  articulated  30  years 
ago  in  the  enactment  of  the  Freedom  of  Information  Act. 

[The  prepared  statement  of  Ms.  Kirtley  follows:] 
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The  Reporters  Committee  for  Freedom  of  the  Press  submits 
this  testimony  in  support  of  efforts  to  increase  the  public's 
entitlement  to  government  information  and  to  speed  up  the 
delivery  of  that  information. 

The  Reporters  Committee  is  a  voluntary,  unincorporated 
association  of  working  reporters  and  editors  which  has  provided 
representation,  legal  guidance  and  research  in  cases  involving 
press  freedoms.   We  run  a  hotline  for  reporters  who  face  legal 
difficulties  in  gathering  and  covering  the  news.   The  vast 
majority  of  our  calls  concern  problems  with  access  to  government 
records  and  government  meetings. 

We  produce  a  number  of  publications  including  How   to  Use   the 
Federal   FOI  Act,    which  is  in  its  seventh  edition.  Access    to 
Electronic  Records  in    the  States,    in  its  third  edition,  and 
Tapping  Officials'   Secrets,    a  compendium  of  open  government  laws 
in  the  states  and  the  District  of  Columbia. 

When  the  current  administration  was  elected  to  office, 
several  press  groups  appealed  to  the  Executive  Branch  to  improve 
open  government.   There  is  no  question  that  we  have  seen  some 
response  to  our  request,  including  some  major,  good  faith  efforts 
to  curtail  government  secrecy. 

For  instance,  in  October  1993  the  President  and  the  Attorney 
General  issued  memoranda  to  all  federal  agencies  calling  for 
better  FOI  processing  that  would  release  more  information  and 
limit  use  of  the  Act's  exemptions.   In  April  1995  the  President 
issued  a  new  and  long  overdue  executive  order  on  classification 
intended  to  stem  the  proliferation  of  classified  information. 
The  Department  of  Justice,  which  has  oversight  over  FOI  matters, 
has  been  experimenting  with  a  new  standard  for  expediting  FOI 
requests  on  issues  of  imminent  interest  to  the  public. 

Nonetheless,  in  our  view,  we  still  do  not  enjoy  the  open 
government  envisaged  by  Congress  3  0  years  ago  when  it  enacted  the 
Freedom  of  Information  Act  or  20  years  ago  when  it  enacted  the 
Government  in  the  Sunshine  Act.   (In  fact,  many  of  the  agencies 
subject  to  the  Sunshine  Act  have  openly  lobbied  to  change  that 
law  so  that  they  can  conduct  their  meetings  in  secret.) 

The  continued  widespread  failure  of  federal  agencies  to  make 
records  available  is  curious  in  an  age  of  spiralling  information 
technology  that  ever  increases  the  ease  of  creating,  storing, 
searching  and  retrieving  information. 

Reporters  tell  us  that  agencies  treat  electronic  records 
differently  from  paper  records.   For  example,  a  reporter  who  had 
routinely  viewed  a  log  of  FOI  requests  at  the  Department  of 
Health  and  Human  Services  was  told  she  could  not  see  the  log  when 
it  was  converted  to  electronic  format. 


117 


We  have  been  told  of  agencies  refusing  to  search  a  database 
for  easily  retrievable  information,  claiming  that  would  be 
"creating"  a  record. 

Agencies  have  also  charged  costs  for  databases  based  on  a 
cost-per-paper-item  fee  rather  than  on  the  actual  and  far  cheaper 
cost  of  copying  a  disk  or  tape. 

Twenty-five  years  ago  the  New  Mexico  Supreme  Court  ruled 
that  "the  right  to  inspect  public  records  should  .  .  .  carry  with 
it  the  benefits  arising  from  improved  methods  and  techniques  of 
recording  and  utilizing  information  contained  in  those  records" 
so  long  as  the  records  themselves  could  be  safeguarded.' 

That  commonsensical  notion  should,  in  our  view,  make 
electronic  records  more  readily  available  at  all  levels  of 
government.   Unfortunately  that  is  not  always  the  case.   Across 
the  board,  agencies  are  reaping  the  benefits  of  electronic 
methods  to  record,  transmit  and  use  information  more  rapidly  and 
efficiently.   But  FOI  requesters  still  face  problems  getting  that 
information  and  they  are  waiting  longer  than  ever  before  for 
substantive  responses. 

Agencies  still  struggle  with  questions  of  whether  electronic 
records  are  covered  by  the  FOI  Act;  whether  they  must  tailor 
retrieval  of  information  to  fulfill  a  request;  whether  they  must 
provide  software  necessary  to  meaningfully  analyze  the 
information;  and  how  much  to  charge  a  requester  for  electronic 
records. 

It  is  unfortunate  that  these  questions  arise.   They  can 
create  unnecessary  roadblocks  to  the  release  of  valuable 
information  of  great  significance  to  the  public.   Without  doubt, 
reporters  who  gain  access  to  federal  databases  write  rewarding 
stories  that  trigger  reform  where  reform  is  needed. 

The  Dayton   Daily  News,    after  months  of  negotiation  with  the 
Occupational  Safety  and  Health  Administration,  searched  the 
agency's  databases  of  work  place  accidents.   The  reporter  found 
discrepancies  in  the  way  the  agency  responded  to  accidents,  and 
in  the  monetary  values  it  assigned  to  human  lives.   By 
interviewing  named  victims  he  wrote  compelling  stories,  later 
cited  in  Congressional  hearings,  that  helped  the  public  evaluate 
OSHA's  work. 


The  Syracuse    (N.Y.)    Post   Standard   used  the  National  Bridge 
Inventory  from  the  Federal  Highway  Administration  to  identify 
deficient  bridges  in  central  New  York,  a  series  that  reminded 
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state  officials  of  the  need  to  attend  to  bridge  safety. 

The  Pittsburgh  Post-Gazette   did  a  computer  analysis  of  U.S. 
Food  and  Drug  Administration  tapes  of  incident  reports  to 
identify  recurring  errors  in  administering  medicine,  deadly 
errors  that  were  repeated  from  one  institution  to  the  next.   As 
details  of  the  errors  remained  secret,  they  were  destined  to  be 
repeated.   The  series  led  to  several  reforms  including  a 
manufacturer's  withdrawal  of  a  syringe  design  that  had 
contributed  to  some  of  the  confusion. 

Reporters  at  U.S.    News    &  World  Report   acquired  databases 
from  the  U.S.  Department  of  Education  to  study  special  education 
oroqrams.   They  found  discriminatory  practices  m  the  way 
disproportionate  numbers  of  black  children  were  assigned  to 
special  education  classes.   They  also  found  that  black  children 
we?e  more  likely  to  be  classified  as  "retarded"  in  situations 
where  white  children  were  more  generally  called   learning 
disabled."   When  the  reporters  interviewed  Education  Department 
secretary  Richard  Riley  on  their  findings,  he  promised  to  push 
for  changes. 

These  are  only  a  few  of  the  stories  identified  in  IRE   100,    a 
compilation  of  computer-assisted  investigatory  news  stories 
published  by  the  Investigative  Reporters  and  Editors,  Inc.,  and 
the  National  Institute  for  Computer-Assisted  Reporting. 

Mark  Sauter  and  Trent  Gillies  of  "American  Journal" 
recouped  to  us  an  example  where  the  system  worked  well  when  they 
dealt  with  the  Federal  Aviation  Administration: 

The  FAA  did  right  by  us  and  the  law.   We  asked  for  and 
received  a  floppy  containing  hundreds  of  "Near  Mid  Air 
ColUsSn"  reports  (of  a  certain  type  that  FAA  selected 
out  for  us  and  put  on  disk)  from  the  National  Aviation 
safety  Data  Analysis  Center.   Then,  when  we  asked  for  more 
details  on  dozens  of  the  incidents,  the  FAA  e-mailed  them 
to  us'      .a  great  example  of  government  openness  and 
friendly  service  —  which  saved  everybody  time  and  paper. 
The  FAA  officials  who  helped  us  were  Anna  Johnson  from 
their  FOIA  office  and  Gary  Alderman  from  the  Analysis 
Center, 
sauter  and  Gillies  contrasted  their  experience  with  the  FAA 

to  their  efforts  to  study  the  FBI's  dilatory  response  to  FOI 

requesters: 
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The  FBI  refused  to  give  us  their  computerized  log  of  FOIA 
requests.   (Since  these  logs  seemed  to  be  so  obviously 
public  and  non-sensitive,  we  had  asked  for  their  release 
without  the  normal  years  of  processing;  in  contrast  with 
the  FBI,  the  CIA  gave  us  a  paper  copy  of  their  1995  log 
within  three  months  of  our  request.)   We  spent  months 
negotiating  with  them  to  give  us  a  disk  containing  their 
data  on  all  the  FOIA  requests  they're  now  processing  and 
have  processed  in  the  last  year.   At  first  they  said 
something  like  this  had  never  been  done.   Then  they  said  it 
couldn't  be  done  —  their  computers  wouldn't  work  that. 
Finally  —  after  we  went  up  the  chain  of  command  and 
squabbled  for  months  —  the  FBI  determined  it  could  be 
done.   But  after  a  trial  computer  run,  the  Bureau  refused 
to  give  us  the  data  because  it  had  been  entered  incorrectly 
and  the  FBI  claimed  releasing  it  to  us  could  violate  the 
Privacy  Act  (specifically  because  the  names  of  people  who 
requested  files  on  themselves  would  be  revealed) .   We  kept 
fighting  and  finally  got  to  the  co-director  of  the  DOJ's 
Office  of  Information  and  Privacy.   He  told  us  too  bad  and 
we  could  sue  if  we  wanted.   Now  we  must  wait  for  this  to  be 
processed  as  a  standard  FOIA  on  paper  —  which  means  a  two- 
to  three-year  wait. 

For  journalists  delays  are  critical.   Good  citizens  —  and 
we  think  good  citizens  subscribe  to  newspapers  and  watch 
television  news  --   need  information  while  it  is  useful.   They 
need  to  review  the  credentials  of  a  candidate  before  an  election 
or  plans  for  a  V.A.  hospital  before  it  is  built.   Their  interest 
in  a  defense  base  closure  will  wane  with  the  military's 
departure.   The  public  needs  government  information  in  time  to 
comment  to  an  agency,  write  a  congressman,  gather  signatures  on  a 
petition  or  simply  to  understand  what  the  government  is  doing. 
Reporters  cannot  serve  those  public  needs  when  agencies  delay 
response  for  weeks,  months  or  years. 

The  government  has  taken  steps  outside  the  FOI  Act  to  pass 
on  to  the  public  the  benefit  of  efficient  electronic 
recordkeeping.   The  Office  of  Management  and  Budget's  policy 
statement  on  government  information  now  definitively  calls  for 
opening  government  databases  up  to  the  public,  even  if  to  do  so 
would  displace  private  vendors  who  have  profited  from  the  sale  of 
government  information.'   The  congressional  Government  Printing 
Office  is  actively  uploading  not  only  the  Federal  Register  and 
the  Congressional  Record  but  frequently  used  executive  branch 
databases  as  well. 

These  are  important  steps  in  delivering  government 
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information,  but  they  do  not  supplant  the  need  for  prompt 
responses  grounded  in  respect  for  the  broad  entitlement  to 
records  under  the  Freedom  of  Information  Act.   That  Act,  at  its 
core,  should  enable  requesters  to  see  the  electronic  records  they 
specifically  request,  not  just  those  that  the  government  chooses 
to  make  available. 

We  feel  that  in  the  absence  of  specific  legislation  to 
entitle  FOI  Act  requesters  to  electronic  records,  agencies  will 
continue  to  refuse  to  provide  electronic  information  to 
requesters  and  will  deny  them  the  opportunity  to  utilize  the 
agency's  own  enhanced  ability  to  retrieve  and  analyze  the 
records. 

We  do  have  some  concerns  that  the  current  bill  may  not 
completely  serve  the  need  for  expedited  access.   We  hope  that  the 
legislation  will  be  clearly  understood  to  direct  agencies  to 
expedite  processing  whenever  records  are  requested  that  would 
enlighten  the  public  on  matters  where  public  concern  is  strong, 
and  not  just  for  those  areas  that  are  already  the  subject  of 
fervent  media  attention. 

We  are  also  concerned  that  agencies  will  misuse  the 
provision  that  limits  expedited  review  for  so-called  "aggregate" 
requests.   We  have  seen  agencies  aggregate  requests  for  fee 
purposes  merely  because  they  are  made  by  an  individual  requester, 
and  hope  that  the  prohibition  on  aggregation  of  unrelated 
multiple  requests  will  be  strictly  construed. 

In  considering  the  Electronic  Freedom  of  Information  Act, 
Congress  has  an  opportunity  to  fulfill  the  aspirations  for 
participatory  democracy  that  it  articulated  30  years  ago  at 
passage  of  the  original  Act.  In  an  age  when  technology  makes  the 
genuine,  widespread  distribution  of  government  information 
possible,  the  FOI  Act  can  make  public  access  to  this  rich 
national  resource  of  information  a  reality. 

We  greatly  appreciate  the  opportunity  to  testify. 
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Mr.  Horn.  I  thank  you  for  your  most  helpful  statement.  Attached 
to  your  written  statement  is  an  exhibit  entitled  "The  Clinton  Ad- 
ministration and  the  News  Media."  It  is  a  summary  of  305  actions 
by  the  Clinton  administration  aimed  at  restricting  access  from  Gov- 
ernment information  and  intruding  on  editorial  freedom. 

I  notice  in  some  of  the  examples  you  gave,  and  you  didn't  get  into 
these  that  take  up  42  pages,  and  they  are  simply  little  capsule 
summaries,  do  you  feel  after  listening  to  your  colleagues  in  the 
media,  after  going  after  some  of  these  requests  where  the  agency 
really  tightens  up  and  circles  the  wagons,  if  you  will,  in  the  old 
western  terms,  when  someone  in  the  agency  has  their  name  in  the 
file  revealed,  the  agency  would  not  be  held  in  good  standing,  or  its 
image  would  be  harmed.  Do  you  think  that  has  given  differential 
treatment  in  some  of  the  agencies,  or  do  we  just  have  a  few  crotch- 
ety t3^es  that  don't  like  doing  things? 

Ms.  KiRTLEY.  I  suspect  a  combination  of  both.  I  think  it  is  fair 
to  say  that  perhaps  as  a  legacy  of  former  administrations,  there  is 
a  tendency  in  the  agencies  to  invoke  the  privacy  exemption  in  ways 
that  I  would  characterize  sometimes  as  opportunistic.  We  are  all 
concerned  about  protecting  people's  privacy,  although  with  all  due 
respect,  I  think  the  government  is  really  the  biggest  invader  of  the 
citizens'  privacy  by  collecting  information  in  the  first  instance. 
There  are  sometimes  good  reasons  for  that,  sometimes  less  compel- 
ling reasons. 

Having  said  that,  though,  the  privacy  exemption,  its  misuse,  in 
our  experience,  has  become  the  No.  1  obstacle  to  gaining  access  to 
information. 

Mr.  Horn.  Are  there  any  other  portions  of  the  other  three  laws 
we  are  considering  that  have  also  some  impact  on  that  delay  in 
bringing  up  that  hurdle  that  you  are  aware  of? 

Ms.  KiRTLEY.  The  Federal  Advisory  Committee  Act  and  so  forth? 

Mr.  Horn.  Right. 

Ms.  KiRTLEY.  I  think  there  are  certain  serious  issues  with  the 
Federal  Advisory  Committee  Act.  Back  when  I  was  working  in  pri- 
vate practice,  one  of  the  first  cases  I  litigated  had  to  do  with  the 
Federal  Advisory  Committee  Act,  what  we  said  was  a  Federal  Advi- 
sory Committee  Act  agency,  and  we  were  told  by  the  courts  it  is 
not. 

I  think  it  a  problematic  area.  If  someone  had  told  me  about  3 
months  after  the  Clinton  administration  came  into  office  that  we 
would  be  filing  a  friend  of  the  court  brief  in  support  of  those  seek- 
ing access  to  the  health  care  task  force,  I  would  have  been  cha- 
grined, to  say  the  least.  There  are  problems  there. 

As  I  said  earlier,  I  do  think  that  the  Sunshine  Act  amendments 
that  are  being  proposed  by  the  American  Bar  Association  and  oth- 
ers bear  serious  scrutiny,  and  I  don't  mean  that  in  a  positive  sense. 
There  is  self-interest  involved  here,  oftentimes  well-meaning,  on 
the  part  of  some  of  the  members,  collegial  agencies  that  are  sug- 
gesting that  they  would  work  better  in  secret.  But  I  truly  think 
that  the  history  of  our  democracy  has  shown  that  public  oversight 
is  essential,  not  only  to  make  sure  that  the  government  functions 
well,  but  also  so  that  citizens  may  see  the  government  function 
well. 
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Mr.  Horn.  Without  objection,  all  of  the  exhibits  and  all  of  the 
testimony  will  be  put  in  the  record  just  after  the  individual  is  in- 
troduced. 

We  now  have  another  working  reporter,  Mr.  Byron  York,  reporter 
for  the  American  Spectator. 

Mr.  York. 

Mr.  York.  I  am  here  because  of  a  story  I  wrote  in  late  1993.  At 
the  time.  Vice  President  Al  Gore  had  just  released  his  plan  to  re- 
invent government.  To  unveil  the  work,  Mr.  Gore  and  President 
Clinton  stood  on  the  White  House  lawn  surrounded  by  huge  piles 
of  documents  they  said  represented  the  reams  of  needless  regula- 
tions and  paperwork  in  Government.  They  said  reinventing  govern- 
ment would  save  the  taxpayers  $108  billion.  But  as  the  Vice  Presi- 
dent praised  the  many  people  who  had  worked  on  the  project,  and 
the  exhaustive  work  they  had  done,  a  question  occurred  to  me: 
How  much  did  reinventing  government  itself  cost? 

It  seemed  like  a  reasonable  inquiry.  At  the  time,  there  were  simi- 
lar questions  about  the  administration's  other  big  task  force,  the 
one  on  health  care  reform.  You  may  remember  the  administration 
originally  said  that  one  cost  $100,000,  a  figure  they  later  upped  to 
$200,000.  Much  later,  the  GAO  discovered  it  was  more  Hke  $14 
million. 

So  the  day  after  the  reinventing  government  roll-out,  I  sent  a 
Freedom  of  Information  Act  request  seeking  the  financial  facts  of 
the  Gore  task  force.  My  questions  were  standard  stuff:  What  is  the 
overall  budget,  how  many  employees  are  there,  how  much  do  they 
make,  how  much  is  spent  on  offices,  travel,  consultants,  and  the 
Hke. 

A  few  days  later,  Todd  Campbell,  counsel  to  the  Vice  President, 
sent  me  a  letter  that  said  simply,  "FOIA  does  not  entitle  you  to 
records  or  other  materials  of  *  *  *  the  National  Performance  Re- 
view." And  that  was  that. 

Now,  I  knew  that  some  parts  of  the  White  House  are  indeed  ex- 
empt from  FOIA.  But  I  also  knew  that  that  didn't  apply  to  the  en- 
tire Executive  Office  of  the  President.  For  example,  I  had  success- 
fully FOIA'd  documents  from  the  Office  of  National  Drug  Control 
Policy  about  the  travels  of  then  drug  czar  Lee  Brown.  Surely  the 
reinventing  government  task  force  fell  into  that  sort  of  category. 

I  called  the  Justice  Department.  Spokesman  Carl  Stern  told  me 
that  Government  experts  believed  there  were  legal  grounds  to 
argue  that  the  Vice  President's  Office  is  not  subject  to  FOIA.  But 
then  he  said,  "It  is  a  matter  that  hasn't  been  litigated,  so  you  could 
argue  it  either  way." 

The  administration's  position  became  a  little  ironic  a  few  weeks 
later  when  President  Clinton  sent  a  memo  to  the  chiefs  of  all  Gov- 
ernment agencies  ordering  them  to  cooperate  fully  with  FOIA  re- 
quests. "Openness  in  government  is  essential  to  accountability,"  the 
President  said,  "and  the  act  has  become  an  integral  part  of  that 
process."  And  then  he  said  it's  not  enough  for  agencies  simply  to 
be  more  open  to  FOIA  requests;  he  wanted  the  Grovernment  to  dis- 
tribute information  on  its  own  so  the  public  would  not  have  to  re- 
sort to  FOIA  to  find  out  what  was  going  on. 

On  the  same  day.  Attorney  General  Janet  Reno  said  the  Justice 
Department  would  no  longer  routinely  defend  agencies  that  refused 
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to  release  information  requested  under  the  act.  Experts  I  talked  to 
at  the  time  thought  the  action  was  long  overdue.  They  pointed  to 
Reagan  and  Bush  administration  agencies  that  had  stonewalled 
and  dragged  their  feet  on  FOIA  requests  and  said  they  hoped  the 
Clinton  administration's  action  would  signal  a  new  day. 

I  pointed  these  things  out  to  the  people  at  the  National  Perform- 
ance Review.  There's  a  new  policy  on  FOIA,  I  said.  You  guys  are 
supposed  to  be  more  open.  Their  answer  remained  the  same:  No. 

Then  I  pointed  out  the  part  of  the  President's  statement  in  which 
he  said  citizens  shouldn't  have  to  rely  on  FOIA  to  get  information 
about  their  Government.  I  sent  a  letter  to  the  NPR  asking  that — 
in  the  spirit  of  the  President's  directive — they  simply  release  the  fi- 
nancial records  of  the  reinventing  government  group. 

The  answer  was  still  no. 

This  went  on  for  quite  a  while,  a  few  months.  Although  I  was 
able  to  get  snippets  of  information  from  other  agencies  that  were 
involved  in  the  project,  my  article  about  the  price  of  reinventing 
government  turned  into  an  article  about  how  it  was  impossible  to 
learn  the  price  of  reinventing  government.  I  called  it  "Reinventing 
Secrecy." 

Mr.  Horn.  That  is  very  helpful. 

Let  me  ask  some  general  questions.  You  have  all  had  different 
experiences,  but  I  am  trying  to  get  a  collective  experience  here 
based  on  the  fact  that  you  have  worked  the  system. 

You  have  each  testified  about  the  difficulties  in  getting  timely  re- 
sponses to  Freedom  of  Information  Act  requests.  Now,  based  on 
your  collective  experience,  where  are  the  delays  the  longest?  Which 
agencies  resist  fulfilling  these  requests  the  most?  What  is  the  long- 
est delay  that  requestors,  either  yourself  or  those  that  you  rep- 
resent or  have  done  work  for  experienced?  Where  have  they  en- 
countered these  problems  obtaining  responses  from  these  agencies? 
Where  is  the  stiffing  of  these  agencies?  They  stiffed  the  minority 
in  this  Congress,  in  the  103d  Congress.  We  were  on  health  care 
task  force  from  day  one,  just  as  we  were  on  Travelgate,  but  we 
never  got  anywhere  until  we  got  the  majority  and  the  subpoena 
power.  You  don't  have  the  subpoena  power. 

What  are  we  going  to  do?  Can  you  point  us  in  the  direction  of 
where  the  problems  are? 

Who  would  like  to  be  first  in?  Why  don't  we  go  backward  down 
the  line.  Mr.  York. 

Mr.  York.  The  problem  is  you  are  asking  them  stuff  they  don't 
want  to  tell  you.  The  bigger  the  agency,  the  longer  it  takes.  I've 
had  different  experiences  with  smaller  groups.  I  FOIA'd  in  the  last 
days  of  Lawrence  Walsh's  Iran/Contra  investigation.  I  FOIA'd  the 
office  for  some  of  his  financial  records.  They  were  good.  They  gave 
me  the  stuff  and  answered  my  questions,  and  I  did  a  story  that 
was  very  critical  of  his  spending,  but  I  thought  it  all  worked  the 
way  it  should. 

Later  I  did  a  piece  for  the  Wall  Street  Journal  about  some  of  the 
expenses  of  Andrew  Cuomo,  one  of  the  top  officials  at  HUD.  This 
was  really  like  pulling  teeth.  They  didn't  want  to  tell  me  anything. 
One  of  his  top  assistants  at  the  time  was  Mark  Fabiani,  who  is 
now  working  for  the  White  House.  I  just  had  a  terrible  time  trying 
to  find  out  things.  I  eventually  received  some  stuff,  but  I  believe 


124 

to  this  day  I  did  not  get  a  full  accounting  of  what  I  was  looking 
for. 

So  the  real  problem  occurs  when  you  are  asking  for  information 
about  somebody  who  is  political  and  they  don't  want  to  tell  you. 

Mr.  Horn.  Ms.  Kirtley,  you  have  got  quite  a  few  clients  you  rep- 
resent, so  you  must  have  a  lot  of  experiences  you  hear  about. 
Which  agencies  seem  to  be  worse  than  most,  if  that  is  possible? 

Ms.  Kirtley.  I  think  the  FBI  probably  gets  that  dubious  distinc- 
tion. It  is  an  experience  that  we  hear  repeatedly  from  the  folks  that 
call  us.  It  is  an  experience  we  are  dealing  with  now.  I  have  a  re- 
quest before  the  FBI,  I  think,  that's  been  pending. 

Ms.  Welsome.  For  years. 

Mr.  Horn.  You  are  about  due  for  a  reply  then.  You  should  have 
a  happy  smile  on  your  face. 

Ms.  Kirtley.  I  got  a  reply,  but  in  terms  of  getting  the  substance, 
it  is  still  going  to  be  a  while. 

One  of  the  examples  in  the  Clinton  administration  report,  which 
you  have  for  the  record  speaks  of  a  journalist  for  the  Post  Standard 
in  Syracuse  who  got  a  letter  from  the  Department  of  Army  Intel- 
ligence and  Security  Command  5  years  after  he  filed  the  request 
saying  that  his  request  about  the  Pan  Am  crash  in  Scotland  would 
not  be  answered  within  the  10-day  timeframe. 

There  have  been  problems  with  the  Departments  of  the  Army, 
Navy,  Air  Force.  The  Marines  are  a  little  bit  better,  I  think,  in 
most  people's  experience.  DOE  has  had  a  bad  reputation  in  the 
past,  as  have  many  of  the  scientific  agencies.  NASA,  for  example, 
closed  down  quite  a  bit  after  the  Challenger  disaster,  ironically 
enough,  I  think.  We  have  had  a  lot  of  complaints  from  journalists 
who  cover  the  scientific  beat  about  having  difficulty  getting  infor- 
mation out  of  NIH  and  some  of  the  other,  again,  scientific  agencies. 
So  those  would  be  sort  of  my  top  five  list. 

Mr.  Horn.  Your  comment  on  defense  reminded  me,  and  I  was 
sharing  this  experience  with  some  of  the  staff  the  other  night, 
when  I  was  in  the  Army  Strategic  Intelligence  Reserve  and  put  in 
some  of  my  summertime  at  the  Pentagon.  I  actually  did  see  a  top 
civilian  employee  take  the  New  York  Times,  put  the  "Top  Secret" 
stamp  on  it  and  file  it.  I  thought,  gee,  that  is  the  weirdest  thing 
I  have  ever  seen.  It  couldn't  have  happened  again.  When  I  share 
that  with  others,  they  say,  yeah,  we  have  been  in  the  Pentagon, 
and  we  have  seen  that,  too. 

Ms.  Kirtley.  It  is  absolutely  true.  Many  journalists  who  ask  the 
FBI  and  other  agencies  for  their  records  on  themselves  will  find 
their  own  stories  in  those  files  many  years  later. 

Mr.  Horn.  I  guess  they  have  enemies  lists  all  over  town,  the 
media.  Congress,  et  cetera. 

How  about  you,  Mr.  Klayman,  what  is  your  worst  example? 

Mr.  Klayman.  I  have  a  number  of  worst  examples,  and  it  stems 
from  a  basic  problem  that  is  the  lack  of  independence  and  decision- 
making in  the  agencies.  Certainly  we  have  had  bad  experiences 
with  Commerce,  though  the  FOIA  officer,  if  she  had  been  able  to 
make  the  decision  herself,  would  have  done  the  right  thing.  The 
problem  was  taken  away  from  her  by  the  Secretary's  Office. 

This  happens  frequently  when  political  appointees  step  in  who 
have  an  interest,  as  you  pointed  out,  in  protecting  information. 
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That  is  why  I  raised  this  issue  with  the  staff  of  late  Secretary 
Brown  is  that  they  had  an  interest  in  not  having  our  FOIA  infor- 
mation come  out.  They  were  working  with  him  and  apparently  in 
other  respects  as  well.  So  we  need  an  independent  entity  really 
calling  the  shots  at  these  Departments. 

And  what  makes  it  doubly  troubling  is' this:  If  you  do  have  to 
bring  a  lawsuit,  as  we  have  had  to  do  on  a  number  of  occasions, 
the  agency  that  defends  is  the  Department  of  Justice.  Now,  that  is 
an  executive  branch  agency.  No  one  in  their  right  mind,  if  it's  a 
highly  sensitive  issue  like  selling  trade  missions  for  dollars,  is 
going  to  willy  nilly  follow  Mr.  Clinton's  policies  to  release  every- 
thing. 

And  what  you  have  here  is  a  politicization  of  the  Justice  Depart- 
ment, and  I  am  an  alumnus,  like  I  have  never  seen  in  20  years, 
where  the  Attorney  General  apparently,  either  she  or  those  under 
her,  must  step  in  and  make  a  decision  to  put  up  roadblocks  to  not 
allow  this  information  to  be  released.  When  you  compare  to  the  pol- 
icy that  President  Clinton  put  in  when  he  took  office,  we  are  going 
to  release  everything  even  if  it's  arguably  confidential,  when  it  is 
carried  out,  particularly  when  it  concerns  him  and  one  of  his  ap- 
pointees, you  would  think  you  were  not  living  in  the  United  States, 
you  would  think  you  are  back  in  the  Soviet  Union  with  regard  to 
the  lack  of  desire  to  allow  anyone  to  see  the  work.  To  me  it  has 
been  very  disillusioning. 

We  need  a  way  that  the  Justice  Department  or  some  other  entity 
can  handle  a  lawsuit  such  that  the  Attorney  General  does  not  put 
his  or  her  imprint  on  whether  that  case  is  going  to  be  defended  and 
stonewalled  and  carried  out  to  the  point  where  ordinary  citizens 
can't  pursue  their  rights. 

Mr.  Horn.  Well,  it  was  mentioned  that  in  some  cases  the  Depart- 
ment of  Justice  has  said,  we  will  not  defend  you.  Now,  certainly  if 
people  were  violating  the  law,  they  would  get  the  message,  hey,  I 
don't  want  to  have  to  go  get  my  own  lawyer.  So  what  is  your  feel- 
ing as  to  how  we  solve  that  problem?  Should  we  create  an  inde- 
pendent commission  or  office  where  appeals  could  be  made  outside 
of  the  agency  where  they  are  protecting  their  image  and  corporate 
culture  and  political  hide  and  all  the  rest? 

Mr.  Klayman.  I  think  that  something  like  that  would  be  pref- 
erable. 

You  mentioned  something  earlier  about  attorneys'  fees.  I  also  feel 
that  it  is  one  thing  to  have  the  Government  pay,  but  if  the  individ- 
uals who  are  responsible  for  the  stonewalling  had  to  pay  out  of 
their  own  pocket,  they  might  be  less  likely  to  stonewall. 

Mr.  Horn.  Well,  and  also  it  might  be  we  will  never  get  an  em- 
ployee in  one  of  these  operations. 

Mr.  Klayman.  Maybe. 

Mr.  Horn.  Somewhere  eventually  we  will  work  out  something. 

Ms.  Welsome.  I  would  agree  with  Mr.  Klayman  about  the  attor- 
neys' fees.  I  would  like  to  see  it  come  out  of  the  pockets  of  the  peo- 
ple who  are  doing  the  stonewalling.  I  know  that  is  impractical,  but 
it  would  probably  do  wonders  for  the  backlog. 

And  I  also  agree  with  them  that  certain  records  political  in  na- 
ture are  withheld.  My  experience  has  been  that  the  long  delays 
come  when  there  is  classified  material  involved;  that  is,  I  have  one 
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request  at  the  DOD  for  1,952  documents.  It  went  from  Los  Alamos 
National  Labs  to  the  DOE  to  the  DOD,  and  it  is  under  review 
there.  Then  it  will  go  back  to  Los  Alamos  and  back  to  me,  long 
after — I  won't  need  it  anjnnore.  It  will  be  no  longer  needed  informa- 
tion. 

I  found  records  are  withheld  mostly  in  cases  when  there  is  classi- 
fied information,  and  it  seems  like — and  I  am  not  a  software  ex- 
pert. It  is  just  like  with  privacy  records,  if  there  were  records 
where  you  could  segregate  classified  information  electronically  so 
that  you  could  sort  your  documents  and  then,  when  there  was  a 
FOIA  request,  release  those  by  pushing  a  button  of  a  computer. 
That  is  coming. 

So  that  was  just  an  idea  I  had,  and  one  thing  I  forgot  to  mention 
earlier  is  that  I  would  like  you  to  put  my  statement  into  the  record. 

Mr.  Horn.  It  is  automatic.  Your  full  statement  will  appear,  and 
so  will  your  testimony. 

Ms.  Welsome.  Thank  you,  sir. 

Mr.  Horn.  I  must  say,  when  I  listen  to  the  Departments'  panel 
of  witnesses  this  morning  mention  the  First  World  War  and  records 
were  still  around  from  there,  that  did  pique  my  interest,  and  we 
are  going  to  pursue  that  with  staff  as  to  what  are  the  records  that 
are  still  closed  from  the  First  World  War. 

Now,  I  do  know  one  who  was  in  that  war  who  is  still  alive.  Fred 
Humer  of  the  Long  Beach  area  plays  Taps,  and  he  was  in  the  First 
World  War,  but  I  am  just  curious  what  they  are  sitting  on  over 
there  that  is  so  delicate. 

Ms.  Welsome.  It  is  incredible  what  they  are  sitting  on,  even  the 
DOE.  FOIA  people  have  told  me  they  go  into  Suitland  Record  Cen- 
ter and  say  that  is  scary  in  there.  Good  luck,  because  we  need  to 
get  that  information  now. 

Mr.  Horn.  Let  me  close  on  questions  for  this  panel  since  some 
of  you  have  mentioned  that  part  of  electronic  transfer.  Has  anyone 
on  the  panel  found  the  Internet  or  specifically  agency  Web  sites 
useful  in  obtaining  information  from  agencies?  Has  there  been  any 
experience  in — I  am  about  to  put  in  an  electronic  reporting  bill. 
That  is  why  I  am  interested  in  this. 

Ms.  KiRTLEY.  A  lot  of  our  callers  have  found  it  quite  useful.  Jour- 
nalists tend  to  be  Internet-sawy  users,  and  they  are  good  at  plug- 
ging into  things.  The  Thomas  system,  for  example,  which  is  not  ex- 
ecutive branch,  it  is  congressional,  has  been  very  useful  certainly 
to  my  small  organization,  which  really  can't  afford  to  pay  for  the 
proprietary  provision  of  government  information.  It  is  a  godsend  to 
us  and  many  other  similarly  situated  groups. 

I  think  that  the  promise  of  what  this  can  mean  in  terms  of  real 
citizen  access  from  every  corner  of  the  globe,  not  to  mention  within 
the  borders  of  this  country,  is  really  phenomenal,  and  those  agen- 
cies that  have  affirmatively  moved  to  put  things  on-line  without 
being  directed  to  do  so  deserve  to  be  complimented. 

Mr.  Horn.  Thank  you  for  saying  that,  because  the  Library  of 
Congress  has  done  a  superb  push  operation  with  the  Thomas  sys- 
tem, named  for  Thomas  Jefferson,  and  that  is — the  Speaker's  main 
goal  to  get  every  single  congressional  document  that  we  have  in 
document  rooms  on  digital  computer,  and  any  American  could  tap 
into  that,  and  you  don't  have  to  pay  a  lobbyist  $1,000  a  day  to  get 
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the  report  for  you.  So  the  goal  is  to  make  this  place  completely  ac- 
cessible to  the  average  citizen. 

On  electronic  records  in  general  as  opposed  to  the  Internet  agen- 
cy web  sites,  we  would  be  interested  in  your  ideas  on  this,  if  you 
think  they  ought  to  be  in  legislation,  because  we  are  just  in  the 
process  of  rounding  out  the  draft  on  that  bill.  So  either  let  the  staff 
know  privately  or  whatever,  write  us  a  note  or  send  Mr.  George  a 
note,  and  that  will  be  very  helpful. 

Well,  I  thank  you  very  much.  There  are  a  lot  more  questions  we 
can  ask.  Our  staff  might  be  sending  some.  We  would  be  grateful 
if  you  would  take  the  time  to  respond.  It  will  be  in  the  record  some- 
where. Thank  you. 

We  have  two  more  panels.  I  would  like  to  combine  those  panels 
so  we  can  sort  of  have  a  play  relationship  there,  since  we  have  both 
Government  officials  and  people  that  represent  private  entities, 
and  I  think  we  can  probably  make  sure  we  keep  our  time  commit- 
ments to  the  next  group  that  is  in  here.  So  if  Mr.  Wagner,  Mr. 
Dean,  Mr.  May,  and  Mr.  Kamenar  come  forward,  we  will  swear  you 
in  and  begin  that  panel. 

[Witnesses  sworn.] 

STATEMENTS  OF  G.  MARTIN  WAGNER,  ASSOCIATE  ADMINIS- 
TRATOR, OFFICE  OF  POLICY,  PLANNING  AND  EVALUATION, 
GENERAL  SERVICES  ADMINISTRATION,  ACCOMPANIED  BY 
JAMES  L.  DEAN,  DIRECTOR,  COMMITTEE  MANAGEMENT  SEC- 
RETARIAT STAFF,  GENERAL  SERVICES  ADMINISTRATION; 
RANDOLPH  J.  MAY,  ESQ.,  SUTHERLAND,  ASBILL  &  BRENNAN; 
AND  PAUL  KAMENAR,  EXECUTIVE  DIRECTOR,  WASHINGTON 
LEGAL  FOUNDATION 

Mr.  Horn.  All  four  witnesses  have  confirmed.  We  will  begin  with 
Mr.  Wagner,  associate  administrator  of  the  Office  of  Policy,  Plan- 
ning and  Evaluation,  General  Services  Administration. 

Mr.  Wagner.  I  will  keep  my  remarks  brief.  Accordingly  I  respect- 
fully request  the  full  text  of  my  prepared  statement  will  be  entered 
into  the  record. 

Mr.  Horn.  Full  text  is  automatically  entered.  We  would  like  to 
have  you  look  us  in  the  eye  and  summarize  it  in  5  minutes  if  you 
could.  That  will  leave  more  time  for  questions  from  Mrs.  Maloney 
and  myself. 

Mr.  Wagner.  Mr.  Chairman,  members  of  the  subcommittee,  I  am 
pleased  to  discuss  with  you  today  the  relationship  of  the  Federal 
Advisory  Committee  Act  [FACA]  to  Federal  information  policy.  I 
am  accompanied  by  James.  L.  Dean,  director  of  GSA's  Committee 
Management  Secretariat. 

The  FACA  addresses  the  importance  of  an  open  process  allo^ving 
the  public  to  know  who  is  providing  advice  and  recommendations 
to  the  Government's  policymakers.  For  more  than  a  quarter  cen- 
tury before  the  enactment  of  the  act  in  1972,  the  Federal  Govern- 
ment began  to  recognize  the  important  role  played  by  the  advisory 
committees  in  developing  effective  policies. 

As  the  influence  and  number  of  advisory  committees  grew  in  the 
post- World  War  II  period,  so  did  concerns  regarding  their  manage- 
ment, cost,  and  accountability.  FACA  addresses  these  issues  by  es- 
tablishing a  continuing  process  for  evaluating  the  need  for  estab- 
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lishing  and  continuing  advisory  committees.  While  FACA  generally 
is  recognized  for  its  emphasis  on  controlling  the  number  and  cost 
of  these  advisory  committees,  its  provisions  governing  access  to 
committee  meetings  and  records  are  equally  important. 

Where  FOIA  provisions,  for  example,  apply  to  pre-existing  docu- 
ments, FACA's  goal  is  to  provide  contemporaneous  access  to  meet- 
ings and  materials  generated  for  use  by  Federal  advisory  commit- 
tees during  their  deliberations.  One  of  the  first  access  statutes, 
FACA  requires  that  each  meeting  be  open  to  the  public  except  as 
otherwise  allowed  for  by  the  Sunshine  Act;  the  timely  notice  of 
each  meeting  be  provided;  that  the  public  be  allowed  to  participate 
in  committee  sessions;  and  that  committee  documents  and  minutes 
be  made  available. 

The  fundamental  information  management  policy  reflected  in 
FACA  is  found  to  have  stood  the  test  of  time.  During  fiscal  year 
1994,  4,109  advisory  committee  meetings  were  held.  Of  that  num- 
ber, 2,603,  or  63  percent  of  the  total,  were  open  to  or  partially  open 
to  the  public.  During  this  period  1,245  committee  reports  were  is- 
sued and  made  available  to  the  public. 

The  executive  branch  is  also  increasing  its  efforts  to  make  it  easi- 
er for  the  public  to  participate  in  its  decisionmaking  processes 
through  other  means.  For  example,  the  public  is  becoming  more  ac- 
tively involved  through  use  of  satellite  video  conferencing,  the 
Internet  and  other  tools,  such  as  800  numbers.  With  increasing 
pressure  to  reduce  costs  while  at  the  same  time  providing  for  ex- 
panded opportunities  for  the  public  to  become  actively  involved  in 
the  Government,  agencies  using  advisory  committees  can  leverage 
these  complementary  tools  to  boost  the  availability  of  information. 

GSA's  Committee  Management  Secretariat,  mandated  by  section 
7  of  FACA,  issues  guidelines,  provides  governmentwide  policy  and 
oversight  of  approximately  1,000  advisory  committees,  prepares  the 
annual  report  of  the  President  on  Federal  Advisory  Committees, 
annually  reviews  the  continuing  need  for  existing  groups,  and  pro- 
vides a  range  of  assistance  to  Federal  agencies  on  FACA  issues. 
These  activities  provide  a  broad  base  of  information  which  is  made 
available  to  the  Congress  and  members  of  the  public  who  are  inter- 
ested in  participating  in  committee  activities  or  obtaining  informa- 
tion. 

As  a  result  of  the  administration's  efforts  to  encourage  greater 
local  participation  and  decisionmaking,  more  advisory  committee 
activities  are  being  targeted  to  support  field  initiatives.  The  Sec- 
retariat is  continuing  to  work  with  both  headquarters  and  field 
staffs  to  assure  compliance  with  FACA,  and  in  particular  to  de- 
velop specific  strategies  to  achieve  maximum  public  access. 

In  the  future,  the  question  will  not  be,  "should  we  include  the 
public  in  the  design  and  implementation  of  Federal  policies  and 
programs."  Instead,  if  we  are  going  to  truly  be  effective,  the  issue 
will  be  how  do  we  develop  policies  which  fully  recognize  the  value 
of  the  public  participation  as  a  strategic  asset?  Given  the  rapid 
changes  that  are  taking  place,  changes  which  dramatically  alter 
the  public's  expectations  of  government,  we  must  be  prepared  to 
provide  timely  policy  guidance,  training,  and  support  to  front-line 
Federal  managers.  GSA  is  committed  to  meeting  that  challenge. 
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Mr.  Chairman,  members  of  the  subcommittee,  that  concludes  my 
oral  summary.  I  would  be  pleased  to  answer  any  questions  you 
may  have. 

[The  prepared  statement  of  Mr.  Wagner  follows:] 
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TESTIMONY  OF  G.  MARTIN  WAGNER 

ASSOCIATE  ADMINISTRATOR 

FOR  POLICY,  PLANNING  AND  EVALUATION 

U.S.  GENERAL  SERVICES  ADMINISTRATION 

BEFORE  THE 

SUBCOMMITTEE  ON  GOVERNMENT  MANAGEMENT, 

INFORMATION  AND  TECHNOLOGY 

HOUSE  COMMITTEE  ON 
GOVERNMENT  REFORM  AND  OVERSIGHT 

June  13,  1996 


Mr.  Chairman,  Members  of  the  Subcommittee,  I  am  pleased  to  discuss  with  you 
today  the  relationship  of  the  Federal  Advisory  Committee  Act  (FACA)  to  Federal 
information  policy    I  am  accompanied  by  James  L.  Dean,  Director  of  GSA's  Committee 
Management  Secretariat. 

For  more  than  a  quarter  century  before  the  enactment  of  FACA  in  1972,  the 
Federal  Government  began  to  recognize  the  important  role  played  by  advisory 
committees  in  developing  effective  policies.  While  the  use  of  citizen-advisors  has  its 
roots  in  the  earliest  efforts  of  the  Nation's  leaders  to  obtain  objective  and  informed 
advice,  it  was  not  until  after  the  end  of  World  War  II  that  advisory  committees  became 
institutionalized  as  a  preferred  tool  of  democratic  government.   For  example,  it  was  an 
advisory  committee,  the  Hoover  Commission,  whose  work  laid  the  foundation  for  the 
creation  of  GSA  in  1 949. 
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As  the  influence  and  number  of  advisory  committees  grew,  so  did  concerns 
within  the  Executive  and  Legislative  Branches  regarding  their  management,  cost,  and 
accountability.   In  1962,  President  Kennedy  issued  Executive  Order  1 1007  establishing 
guidelines  for  using  such  groups.  These  guidelines  were  expanded  in  1964,  with  the 
issuance  of  the  original  Bureau  of  the  Budget  Circular  A-63. 

Federal  information  policy  relating  to  the  accessibility  of  government  records 
was  revised  in  1966,  following  the  enactment  of  the  Freedom  of  Information  Act  (FOIA). 
In  1972,  similar  openness  policies  were  applied  to  the  use  of  advisory  committees 
through  the  enactment  of  FACA.   Later  in  the  1970's,  the  two  remaining  cornerstones  of 
Federal  access  policy,  the  Privacy  Act  (1974)  and  the  Government  in  the  Sunshine  Act 
(1976)  were  enacted  by  the  Congress. 

This  Administration  has  also  recognized  the  significant  role  played  by  advisory 
committees  and  has  taken  steps  to  assure  they  are  effectively  managed.  Through  the 
issuance  of  Executive  Order  12838,  President  Clinton  directed  that  advisory 
committees  whose  missions  were  no  longer  supportive  of  national  interests,  or  whose 
work  resulted  in  duplication  of  effort,  be  terminated.   Resources  saved  through  the 
elimination  of  such  groups  have  been  re-deployed  into  other  high-priority  public 
participation  efforts,  such  as  those  focused  on  regulatory  reform.  These  actions  have 
helped  to  assure  that  agencies  will  continue  to  emphasize  those  initiatives  which  will 
result  in  less  bureaucracy  and  a  more  responsive  and  cost-effective  government. 
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FACA's  Information  Policy  Provisions 
While  FACA  is  generally  recognized  for  its  emphasis  on  controlling  the  number 
and  costs  of  advisory  committees,  its  provisions  governing  access  to  committee 
meetings  and  records  are  equally  important.  Where  FOIA's  provisions,  for  example, 
apply  to  pre-existing  documents,  FACA's  goal  is  to  provide  contemporaneous  access  to 
meetings  and  materials  generated  for  use  by  Federal  advisory  committees  during  their 
deliberations.   In  particular,  Section  10  of  the  Act  provides  that: 

•  Each  meeting  of  an  advisory  committee  shall  be  open  to  the  public,  except  for  those 
closed  or  partially-closed  pursuant  to  specific  exemptions  in  the  Government  in  the 
Sunshine  Act; 

•  Timely  notice  of  each  meeting  must  be  published  in  the  Federal  Register: 

•  Interested  persons  may  appear,  or  file  statements,  before  an  advisory  committee, 
subject  to  reasonable  operating  procedures; 

•  Documents  prepared  for  or  by,  or  otherwise  made  available  to,  an  advisory 
committee  must  be  accessible  for  public  inspection  and  copying  at  a  single  location, 
subject  to  exclusions  provided  under  the  FOIA;  and 

•  Minutes  of  each  meeting  must  be  kept  and  made  available  to  the  public. 

These  provisions  are  designed  to  ensure  that  the  ebb  and  flow  of  information  to  and 
from  an  advisory  committee  is  maximized,  and  that  committees  are  accountable  to  the 
public,  two  of  the  underlying  rationales  of  FACA. 
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Achievement  of  Policy  Goals 
During  fiscal  year  1 994,  4, 1 09  advisory  committee  meetings  were  held.   Of  that 
number,  2,603,  or  63  percent  of  the  total,  were  open  or  partially  open  to  the  public. 
However,  several  agencies  such  as  the  Departments  of  Defense  and  Health  and 
Human  Services,  the  National  Endowment  of  the  Arts,  and  the  National  Science 
Foundation  must  schedule  a  significant  number  of  closed  meetings.  Taken  together, 
the  number  of  such  meetings  conducted  by  these  agencies  represented  79  percent  of 
all  closed  and  partially-closed  meetings  held  during  fiscal  year  1994.   Examples  of 
sessions  which  may  be  closed  include  those  involving  discussions  of  classified 
information;  reviews  of  proprietary  data  submitted  in  support  of  Federal  grant 
applications,  and  deliberations  involving  consideration  of  information  which,  if 
disclosed,  would  harm  an  individual's  right  to  privacy. 

In  addition  to  holding  formal  meetings,  which  are  subject  to  FACA's  openness 
provisions,  the  Executive  Branch  is  increasing  its  efforts  to  make  it  easier  for  the  public 
to  participate  in  its  decisionmaking  processes.  For  example: 

•  Satellite  videoconferencing  is  being  used  to  conduct  "national  town  halls"  where  the 
public  can  readily  learn  about,  and  provide  feedback  on.  Federal  programs. 

•  The  Internet  provides  greatly  expanded  access  to  government  documents,  as  well 
as  a  wealth  of  information  on  how  to  obtain  services. 
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•     "800"  numbers  are  being  increasingly  made  available  to  provide  recorded  or  live 
access  to  current  advisory  committee  meeting  schedules  and  events. 

With  increasing  pressure  to  reduce  operating  costs  while,  at  the  same  time, 
providing  for  expanded  opportunities  for  the  public  to  become  actively  involved  in 
government,  agencies  using  advisory  committees  can  leverage  these  complementary 
tools  to  boost  the  availability  of  information. 

GSA  Efforts  to  Maximize  Access  to  Committee  Information 

GSA's  Committee  Management  Secretariat,  mandated  by  Section  7  of  FACA, 
issues  guidelines  (41  CFR  Part  101-6),  provides  governmentwide  policy  and  oversight 
of  approximately  1 ,000  advisory  committees;  prepares  the  Annual  Report  of  the 
President  on  Federal  Advisory  Committees:  annually  reviews  the  continuing  need  for 
existing  groups;  and  provides  a  range  of  assistance  to  Federal  agencies  on  FACA 
issues.  These  activities  provide  a  broad  base  of  information  which  is  made  available  to 
the  Congress  and  members  of  the  public  who  are  interested  in  participating  in 
committee  activities  or  obtaining  information. 

The  Secretariat  also  directly  collaborates  with  agency  Committee  Management 
Officers  to  enhance  committee  operations.  GSA  sponsors  the  Interagency  Committee 
on  Federal  Advisory  Committee  Management,  which  meets  quarterly,  to  review  and 
resolve  common  problems,  share  best  practices,  and  prepare  timely  guidance  on 
issues  of  major  concern. 
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As  a  result  of  the  Administration's  efforts  to  encourage  greater  local  participation 
in  decisionmaking,  more  advisory  committee  activities  are  being  targeted  to  support 
Field  initiatives.  The  Secretariat  is  continuing  to  work  with  both  Headquarters  and  Field 
staffs  to  assure  compliance  with  FACA  and,  in  particular,  to  develop  specific  strategies 
to  achieve  maximum  public  access. 

The  Act's  information  policy  provisions  are  extensively  covered  as  a  part  of  the 
Secretariat's  FACA  management  training  course  which  is  conducted  in  Washington, 
DC  on  a  quarterly  basis  and  in  the  Field  as  part  of  special  efforts  to  address  complex 
public  participation  programs.   Since  it  began,  GSA  has  trained  over  2,000  committee 
managers,  including  site-specific  requirements  of  the  Department  of  Agriculture,  the 
Centers  for  Disease  Control,  and  the  Department  of  Energy. 

Future  Directions 
In  the  future,  the  question  will  not  be,  "Should  we  include  the  public  in  the  design 
and  implementation  of  Federal  policies  and  programs?"  Instead,  if  we  are  going  to  be 
truly  effective,  the  issue  will  be,  "How  do  we  develop  policies  which  fully  recognize  the 
value  of  public  participation  as  a  strategic  asset?" 

The  fundamental  information  management  policy  reflected  in  FACA  is  sound  and 
has  stood  the  test  of  time.  However,  given  the  rapid  changes  that  are  taking  place  - 
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changes  which  dramatically  alter  the  public's  expectations  of  government  --  we  must  be 
prepared  to  provide  timely  policy,  guidance,  training,  and  support  to  front-line  Federal 
managers.  GSA  is  committed  to  meeting  that  challenge. 

Mr.  Chairman,  Members  of  the  Subcommittee,  that  concludes  my  prepared 
statement.   I  would  be  pleased  to  answer  any  questions  you  may  have. 
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Mr.  Horn.  Thank  you  very  much.  We  will  wait  until  all  of  you 
are  done.  Then  we  will  have  10  minutes  to  a  side  here. 

Mr.  Dean,  please  proceed. 

Mr.  Dean.  I  have  no  public  statement.  I  will  yield  to  the  next 
witness,  thank  you. 

Mr.  Horn.  OK.  Mr.  May. 

Mr.  May.  I  am  Randolph  May,  a  partner  in  Sutherland,  Asbill  & 
Brennan.  I  appear  before  you  today  principally  in  my  capacity  as 
the  former  chairman  of  the  Committee  to  Review  the  Government 
Sunshine  Act  of  the  Administrative  Conference  of  the  United 
States.  The  special  committee  was  established  in  the  spring  of  1995 
in  response  to  a  request  by  SEC  Commissioner  Steven  Wallman 
and  12  other  present  and  former  agency  Commissioners  asking 
that  the  Congress  take  a  fresh  look  at  how  the  Government  in  the 
Sunshine  Act  is  working  in  practice  composed  of  ex-officials,  public 
interest  representatives,  lawyers  who  practice  before  agencies,  and 
academics. 

The  committee  held  several  meetings  and  a  public  hearing  before 
reaching  these  conclusions  in  October  1995.  It  released  its  report 
recommending  changes  in  the  Sunshine  Act,  and  I  would  like  to  de- 
vote my  testimony  to  summarizing  briefly  how  the  law  operates 
and  the  report's  recommendations. 

The  Sunshine  Act  requires  with  only  a  few  exceptions  that  all 
meetings  among  members  of  multimember  agencies  and  commis- 
sions, such  as  SEC  and  FCC  and  so  forth,  be  held  in  public  after 
at  least  7  days'  advance  notice.  A  meeting  is  defined  as  "delibera- 
tions of  at  least  a  number  of  agency  members  required  to  take  ac- 
tion on  behalf  of  the  agency  where  such  deliberations  determine  or 
result  in  the  joint  disposition  or  conduct  of  official  agency  busi- 
ness." 

The  law  does  not  restrict,  for  example,  the  EPA  Administrator 
from  having  nonpublic  meetings  at  any  time  with  her  staff  officials. 
The  primary  stated  goal  of  the  Sunshine  Act  is  to  enhance  the 
public's  understanding  of  the  agency's  decisionmaking  process. 

The  special  committee  found  considerable  evidence,  however, 
that  the  act  is  not  working  as  intended  to  provide  the  public  with 
meaningful  access  to  agency  decisionmaking.  What  is  more,  it 
found  considerable  evidence  that  the  law  is  having  a  harmful  im- 
pact on  the  quality  of  agency  decisionmaking  at  the  agencies  by  im- 
peding collegial  deliberation. 

A  principal  reason  Congress  creates  multimember  agencies  is  to 
gain  the  benefits  that  result  from  agency  members  with  differing 
political  philosophies,  experiences,  and  expertise  deliberating  col- 
lectively. If  the  Sunshine  Act  is,  in  fact,  impeding  collegial  delibera- 
tion, then  two  expressions  of  congressional  intent  are  indeed  work- 
ing at  cross  purposes  with  each  other. 

In  the  time  allotted  for  my  testimony,  I  can't  detail  all  the  rea- 
sons why  meaningful  collective  deliberation  as  opposed  to  mere  an- 
nouncements by  individual  agency  members  who  previously  arrived 
at  positions  generally  does  not  take  place  at  the  public  meetings. 
For  now  suffice  it  to  say  that  the  committee  found  a  widespread 
consensus  that,  in  fact,  collective  deliberation  does  not  take  place. 
Agency  members  most  often  do  little  more  than  announce  or  briefly 
explain  decisions  they  have  already  reached. 
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Rather  than  being  able  to  hash  out  the  pros  and  cons  of  a  par- 
ticular decision  in  a  collective  deliberative  process,  agency  members 
rely  on  their  staffs  to  negotiate  with  the  staffs  of  other  agency 
members  or  in  one-on-one  meetings  with  other  Commissioners. 
While  that  mode  of  operation  enhances  the  power  of  Commissioner 
staffs  and  requires  an  extraordinary  increase  in  time  and  effort 
when  agency  members  hold  a  series  of  one-on-one  meetings  with 
other  Commissioners,  it  does  little  to  promote  collegiality  among 
the  Commissioners. 

The  necessity  to  avoid  all  nonpublic  discussions  of  agency  busi- 
ness necessarily  inhibits  the  development  of  trusting  and  trust,  and 
cooperative  relationships  among  Commissioners  who  each  have  an 
equal  vote  and  responsibility  for  the  agencies'  communications, 
which  must  take  place  indirectly  through  intermediaries,  suffer 
from  all  the  infirmities  inherent  in  any  process  of  third-party  com- 
munication. 

What  to  do.  Some  who  agree  that  the  Sunshine  Act  generally  is 
not  providing  the  public  with  a  real  view  of  agency  decisionmaking 
say  that  the  fault  lies  with  all  of  us  as  agency  members.  They  are 
public  officials,  some  say,  and  they  should  be  forced  to  deliberate 
in  public.  In  other  words,  it  is  not  the  Sunshine  Act  that  needs  re- 
forming, it  is  the  public  officials. 

The  Administrative  Conference  Committee  concluded  otherwise, 
recommending  that  Congress  modify  the  act  to  establish  a  pilot 
program  for  a  period  of  5  to  7  years  to  allow  agency  members  to 
meet  in  private  to  discuss  agency  business  if  such  members  are  me- 
morialized by  detailed  summary  of  the  meeting  to  be  placed  in  the 
public  record  within  5  days  of  such  meeting.  The  summary  would 
allow  the  public  to  know  that  a  meeting  had  been  held  to  discuss 
a  particular  subject  and  to  know  the  general  nature  of  the  discus- 
sion. This  is  more  information  about  the  status  and  nature  of  the 
consideration  of  a  matter  than  the  public  now  receives  when  closed- 
door  deliberations  are  conducted  through  the  staff  or  through  one- 
on-one  meetings  between  agency  members. 

Importantly,  before  an  agency  could  participate  in  the  pilot  pro- 
gram allowing  private  meetings  subject  to  the  detailed  memori- 
alization  requirement,  it  would  have  to  agree  to  the  extent  prac- 
ticable to  conduct  votes  and  take  other  official  actions  on  all  signifi- 
cant public  matters  and  in  regularly  scheduled  open  meetings  rath- 
er than  employ  notation  or  circulate  voting  procedures  which  are 
now  common  in  many  agencies. 

Keep  in  mind  that  the  Sunshine  Act  does  not  prohibit  agencies 
from  voting  on  major  issues  by  circulating  written  proposals  among 
the  Commissioners.  Of  course,  issues  are  decided  by  notation.  The 
voting  public  has  no  access  whatever  to  the  deliberative  process. 

The  special  committee's  recommendation  for  change,  at  least  on 
a  trial  basis,  which  would  then  be  evaluated  carefully,  is  premised 
on  the  belief  that  it  ought  to  be  possible  through  modifications  to 
the  act  to  achieve  the  twin  goals  of  actually  enhancing  the  public's 
understanding  of  the  agency  decisionmaking  process.  Doing  so  by 
making  more  information  available,  and  also  fostering  true  colle- 
gial  decisionmaking  in  a  way  that  too  often  today  is  missing  in  our 
multimember  agencies. 


139 

I  appreciate  the  opportunity  to  appear  before  the  committee 
today,  and  hopefully  the  conference  committee  recommendation 
will  spur  interest  in  taking  a  fresh  look  at  how  the  Sunshine  Act 
is  really  working  at  present  and  whether  its  operation  can  be  im- 
proved. Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  May  follows:] 
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PREPARED  TESTIMONY  OF  RANDOLPH  J.  MAY 

Before  The 

House  Subcommittee  on  Government  Management, 
Information  and  Technology 

Mr.  Chairman  and  members  of  the  Committee,  I  am  Randolph 
J.  May,  a  partner  in  the  law  firm  of  Sutherland,  Asbill  &  Brennan. 
I  appear  before  you  today  at  this  hearing  examining  the  Sunshine 
Act  principally  in  my  capacity  as  the  former  Chairman  of  the 
Special  Committee  to  Review  the  Government  in  the  Sunshine  Act  of 
the  Administrative  Conference  of  the  United  States  ("ACUS").  The 
Special  Committee  was  established  in  the  Spring  of  1995  in  response 
to  a  request  by  SEC  Commissioner  Steven  Wallman  and  twelve  other 
present  and  former  agency  commissioners  asking  that  the  Conference 
take  a  fresh  look  at  how  the  Government  in  the  Sunshine  Act  is 
working  in  practice.  The  ACUS  Special  Committee,  composed  of 
agency  officials,  public  interest  representatives,  lawyers  who 
practice  before  agencies,  a  trade  association  official,  and  an 
academic,  held  several  meetings  and  a  public  hearing  before 
reaching  its  conclusions.  In  October  1995,  it  released  its  Report 
recommending  changes  in  the  Sunshine  Act,  and  I  would  like  to 
devote  my  testimony  to  summarizing  briefly  how  the  law  operates  and 
the  Report's  recommendations.  I  request  that  the  attached  copy  of 
the  ACUS  Report  be  associated  with  my  testimony  in  the  hearing 
record. 

It  has  been  twenty  years  since  passage  of  the  Sunshine 
Act,  so  it  is  appropriate  to  consider  whether  the  Act  is  fulfilling 
its  purpose,  or  whether  instead  the  law  can  be  improved  so  as  not 
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to  impede  the  effective  functioning  of  some  of  our  most  important 
government  agencies,  while  still  providing  the  public  with  at  least 
as  much  access  to  the  agency  decisionmaking  process  as  the  public 
enjoys  today. 

The  Sunshine  Act  requires,  with  only  a  few  exceptions, 
that  all  "meetings"  among  members  of  multi-member  agencies  and 
commissions,  such  as  the  SEC,  CFTC,  FTC,  and  the  FCC,  be  held  in 
public,  after  at  least  seven  days  advance  public  notice.  A  meeting 
is  defined  as  the  "deliberations  of  at  least  the  number  of  agency 
members  required  to  take  action  on  behalf  of  the  agency  where  such 
deliberations  determine  or  result  in  the  joint  conduct  or 
disposition  of  official  agency  business."  The  law  does  not 
restrict,  for  example,  the  EPA  Administrator  from  having  a  non- 
public meeting  at  any  time  with  her  top  staff  officials. 

The  primary  stated  goal  of  the  Sunshine  Act  is  to  enhance 
the  public's  understanding  of  the  agency  decisionmaking  process  by 
allowing  the  public  to  witness  government  officials  actually  making 
decisions.  This  is  certainly  a  laudable  objective.  The  ACUS 
Special  Committee  found  considerable  evidence,  however,  that  the 
Act  is  not  working  as  intended  to  provide  the  public  with 
meaningful  access  to  agency  decisionmaking.  What's  more,  it  found 
considerable  evidence  that  the  law  is  having  a  harmful  impact  on 
the  quality  of  decisionmaking  at  the  agencies  by  impeding  collegial 
deliberation. 

A  principal  reason  that  Congress  creates  multi-member 
agencies,  rather  than  departments  headed  by  a  single  secretary  or 
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administrator,  is  to  gain  the  benefits  that  result  from  agency 
members  with  differing  political  philosophies,  experiences,  and 
expertises  deliberating  collectively.  Indeed,  that's  why  many  of 
the  enabling  statutes  for  the  agencies  require  a  balanced 
representation  in  terms  of  political  affiliation.  If  the  Sunshine 
Act  is,  in  fact,  impeding  collective  deliberation,  two  expressions 
of  Congressional  intent  are  working  at  cross-purposes  with  each 
other. 

Why  does  the  Sunshine  Act  inhibit  the  collegial 
decisionmaking  process  that  is  the  very  rationale  for  a  multi- 
member agency?  Based  upon  the  testimony  of  a  number  of  agency 
members  and  a  review  of  studies  on  the  subject,  the  Committee  found 
several  reasons  why  meaningful  collective  deliberation  (as  opposed 
to  mere  announcements  by  individual  agency  members  of  previously- 
arrived  at  positions)  generally  does  not  take  place  at  the  public 
meeting.  Among  the  reasons:  concern  that  providing  initial  views 
publicly,  without  sufficient  thought  and  information,  may 
harm  the  public  interest  by  irresponsibly  introducing  uncertainty 
or  confusion  to  industry,  financial  markets,  or  the  general  public; 
a  desire  on  the  part  of  members  to  speak  with  a  uniform  voice  on 
matters  of  particular  importance  or  to  develop  negotiating 
strategies  which  might  be  thwarted  if  debated  publicly;  reluctance 
of  an  agency  member  to  embarrass  another  agency  member  or  himself 
through  inadvertent,  argumentative,  or  exaggerated  statements; 
concern  that  an  agency  member's  statements  may  be  used  against  the 
agency  in  subsequent  litigation,  or  be  misunderstood  by  the  public 
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or  the  press,  as  for  example,  when  the  agency  member  is  testing  a 
position  by  "playing  devil's  advocate"  or  merely  "thinking  out 
loud"  in  the  early  stages  of  deliberation. 

While  one  may  argue  about  whether  some  or  all  of  these 
concerns  should  inhibit  vigorous  give-and-take  debate  at  agency 
public  meetings,  the  Committee  found  a  fairly  widespread  consensus 
that,  in  fact,  they  do.  Most  observers  agree  that  Sunshine 
meetings  typically  are  sterile  affairs,  with  agency  members  most 
often  doing  little  more  than  announcing  or  briefly  explaining 
decisions  they've  already  reached.  (Of  course,  in  most  cases,  the 
decisions  announced  at  the  public  meeting  will  be  released  promptly 
to  the  public  in  the  form  of  agency  orders  and  opinions  fully 
setting  forth  the  basis  and  purpose  of  the  agency  action  and  fully 
subject  not  only  to  judicial  review  but  public  debate.) 

Rather  than  being  able  to  hash  out  the  pros  and  cons  of 
a  particular  decision  in  a  collective  deliberative  process — by 
testing  a  position,  gauging  reaction,  thinking  out  loud  about  the 
reaction,  and  reformulating  an  idea —  agency  members  instead  rely 
on  their  staffs  (who  are  not  subject  to  the  Sunshine  Act)  to 
"negotiate"  with  the  staff  members  of  other  commissioners,  or  on 
one-on-one  meetings  with  other  commissioners.  (Note  that  even  one- 
on-one  meetings  are  prohibited  if  the  agency  has  three  or  less 
members.)  While  this  mode  of  operation  enhances  the  power  of  the 
commissioners'  staffs,  and  requires  an  extraordinary  increase  in 
time  and  effort  if  agency  members  hold  a  series  of  rotating  one-on 
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one  meetings  with  their  fellow  agency  members,  it  does  little  to 
promote  collegiality  among  the  commissioners. 

The  necessity  to  avoid  at  all  times  all  non-public  face- 
to-face  substantive  discussions  of  agency  business  necessarily 
inhibits  the  development  of  trusting  and  cooperative  relationships 
among  commissioners  who  each  have  an  equal  vote  and  responsibility 
for  the  agency's  actions.  Communications  which  must  take  place 
indirectly  through  intermediaries  obviously  suffer  from  all  of  the 
infirmities  inherent  in  any  process  of  third-party  communication. 

What  to  do?  Some  who  agree  that  Sunshine  meetings 
generally  do  not  provide  the  public  with  a  real  view  of  agency 
decisionmaking  say  that  the  fault  lies  with  the  agency  members. 
They  are  public  officials  and  despite  the  concerns  cited  above, 
they  should  be  forced  to  "deliberate"  in  public.  In  other  words, 
it's  not  the  Sunshine  Act  that  needs  reforming,  it's  the  public 
officials. 

The  ACUS  Committee  concluded  otherwise,  recommending  that 
Congress  modify  the  Act  by  establishing  a  pilot  program  to  last  for 
five  to  seven  years  which  would  allow  agency  members  to  meet  in 
private  to  discuss  agency  business  if  such  meetings  are 
memorialized  by  a  detailed  summary  of  the  meeting  to  be  made  public 
no  later  than  five  days  after  the  meeting.  The  summary,  which 
would  include  the  date,  time,  participants,  subject  matter 
discussed,  and  a  review  of  the  nature  of  the  discussion,  would 
allow  the  public  to  know  that  a  meeting  had  been  held  to  discuss  a 
particular   subject   and   to   know  the   general   nature   of   the 
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discussion.  This  is  more  information  about  the  status  and  nature 
of  the  consideration  of  a  matter  than  the  public  now  receives  when 
closed-door  deliberations  are  conducted  through  staff  or  through 
one-on-one  meetings  of  agency  members.  In  these  cases,  the  public 
doesn't  even  know  a  matter  is  being  discussed. 

Importantly,  under  the  ACUS  Recommendation,  before  an 
agency  could  participate  in  the  pilot  program  allowing  private 
meetings  subject  to  the  detailed  memorialization  requirement,  it 
would  have  to  agree,  to  the  extent  practicable,  to  conduct  votes 
and  take  other  official  actions  on  all  significant  public  matters 
in  regularly-scheduled  open  meetings,  rather  than  employing 
"notation"  or  "circulation"  voting  procedures  which  are  now  common 
at  many  agencies.  (The  Sunshine  Act  does  not  prohibit  agencies 
from  voting  on  major  issues  by  circulating  written  proposals  among 
the  commissioners;  it  merely  requires  that  all  discussions  which 
fit  the  definition  of  "meetings"  be  public.)  Thus,  under  the 
present  regime,  nothing  prevents  an  agency  from  not  having  public 
meetings  to  decide  important  matters.  Of  course,  when  issues  are 
decided  by  notation  voting,  the  public  has  no  access  whatever  to 
the  deliberative  process. 

The  Special  Committee  made  other  recommendations  designed 
to  improve  the  agencies '  implementation  of  their  Sunshine  Act 
responsibilities  in  a  way  that  would  maximize  the  public's 
understanding  of  agency  decisionmaking  processes.  While  I  won't 
discuss  these  in  my  prepared  testimony,  these  recommendations  are 
set  forth  in  the  Special  Committee's  Report. 
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The  Special  Committee's  recommendation  for  change,  at 
least  on  a  trial  basis  which  would  then  be  evaluated  carefully,  is 
premised  on  the  belief  that  it  ought  to  be  possible,  through 
modifications  to  the  Sunshine  Act,  to  achieve  the  twin  goals  of 
actually  enhancing  the  public's  understanding  of  the  agency 
decisionmaking  process  by  making  more  information  available  and 
fostering  true  collegial  decisionmaking  in  a  way  that  today  is  too 
often  missing  in  our  multi-member  agencies. 

I  appreciate  the  opportunity  to  appear  before  the 
Committee  today.  Hopefully,  the  ACUS  Committee's  recommendation 
will  spur  interest  in  Congress,  in  the  agencies,  and  among  the 
public  in  taking  a  fresh  look  at  how  the  Sunshine  Act  is  really 
working  at  present  and  whether  it  can  be  improved,  consistent  with 
remaining  faithful  to  the  fundamental  objective  of  promoting 
openness  in  our  government. 
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REFORM  OF  THE  GOVERNMENT  IN  THE  SUNSHINE  ACT 


R^fort  and  Recommendation  by  the  Special  Committee  to  Review  the  Government  in  the  Sunshine  Aa 

The  Government  in  the  Sunshine  Act,  enaaed  in  1976,  requires  federal  agencies  headed  by  a 
collegia]  body,  a  majority  of  whose  members  are  appointed  by  the  President  and  confirmed  by  the 
Senate,  to  open  its  meetings.  About  50  federal  agencies  are  subjea  to  the  Act,  including  the  major 
independent  regulatory  commissions  such  as  the  Securities  and  Exchange  Commission,  Federal  Trade 
Commission,  Federal  Communications  Commission  and  the  National  Labor  Relations  Board. 
(Departments,  and  many  agencies  headed  by  a  single  individual,  are  not  covered  by  the  Act.)  The 
Act's  ten  enumerated  exemptions  generally  parallel  those  in  the  Freedom  of  Information  Act  (FOIA), 
with  one  important  exception.  The  Sunshine  Aa  has  no  exemption  that  parallels  the  fifth  exemption  in 
the  FOIA  for  interagency  and  intra-agency  "pre-decisional"  memoranda  and  letters.  The  Aa  also 
prescribes  in  detail  the  procedures  that  agencies  must  follow  to  invoke  an  exemption  and  to  close  a 
meeting  The  Aa's  primary  purposes  are  to  provide  the  public  with  information  regarding  the 
decisionmaking  processes  of  federal  agencies,  and  to  improve  those  processes,  while  protecting  the 
rights  of  individuals  and  the  ability  of  the  government  to  cany  out  its  responsibilities. 

In  a  letter  dated  February  17,  1995,  signed  by  over  one  dozen  current  and  former 
commissioners  of  multi-member  agencies  and  several  private  organizations,  the  Chair  of  the 
Administrative  Conference  of  the  United  States  (ACUS)  was  asked  to  review  the  effeaiveness  of  the 
Government  in  the  Sunshine  Act.  The  letter's  signatories  stated  strong  support  for  the  Aa's 
underlying  goal  of  enhancing  public  understanding  of  agency  decisionmaking,  but  expressed  concern  as 
to  whether  the  Aa  is,  in  fact,  meeting  this  goal  as  well  as  it  might.  They  also  suggested  that  the  Aa 
has  adversely  affected  the  decisionmaking  at  multi-member  agencies  because  of  the  Aa's  "chilling 
effect"  on  the  willingness  and  ability  of  agency  members  to  engage  in  collegial  deliberations  A  copy  of 
the  February  1 7  letter  is  attached  to  this  report  as  Exhibit  1. 

In  a  letter  to  the  ACUS  Chair,  dated  May  1 1,  1995,  the  members  of  the  Federal  Trade 
Commission,  referring  to  the  February  17  letter,  endorsed  an  examination  of  the  effeaiveness  of  the 
Act  The  FTC  Commissioners  stated:  "Notwithstanding  the  laudable  goals  of  this  legislation,  having 
operated  under  the  Aa  for  more  than  fifteen  years,  questions  may  be  raised  whether  it  provides  for  the 
proper  balance  between  public  access  and  candor  in  agency  deliberations  and  whether  the  purposes 
arguably  served  by  the  Aa  are  not  adequately  addressed  by  other  statutes  such  as  the  Administrative 
Procedure  Act."  A  copy  of  the  May  1 1  letter  from  the  FTC  is  attached  to  this  Report  as  Exhibit  2. 

The  Chair  estabbshed  the  Special  Committee  to  study  issues  raised  by  these  letters     The 
Committee,  in  a  series  of  open  meetings  held  fi-om  May  to  September,  and  at  a  public  hearing  held  on 


150 


September  12,  1995,'  heard  from  numerous  agency  officials  and  reviewed  anicles  wntten  for  ACUS 
and  others  to  the  effect  that  public  meetings  under  the  Aa  often  lack  meaningful  substantive  exchange 
of  ideas  and  real  colleaive  deliberation  on  issues  being  decided.  Among  the  reasons  given  for  the 
inhibiting  effect  of  public  meetings  on  colleaive  decisionmaking  are  the  following:  concern  that 
providing  initial  deliberative  views  publicly,  without  sufficient  thought  and  information,  may  harm  the 
public  interest  by  irresponsibly  introducing  uncenainty  or  confiision  to  industry  or  the  general  public,  a 
desire  on  the  pan  of  members  to  speak  with  a  uniform  voice  on  matters  of  panicular  importance  or  to 
develop  negotiating  strategies  which  might  be  thwarted  if  debated  publicly,  reluctance  of  an  agency 
member  to  embarrass  another  agency  member,  or  to  embarrass  himself,  through  inadvenent, 
argumentative,  or  exaggerated  statements;  concern  that  an  agency  member's  statements  may  be  used 
against  the  agency  in  subsequent  litigation,  or  misinterpreted  or  misunderstood  by  the  public  or  the 
press,  as  for  example,  when  the  agency  member  is  testing  a  position  by  "playing  devil's  advocate"  or 
merely  "thinking  out  loud",  and  concerns  that  a  member's  statements  may  aSect  financial  markets 

In  addition,  the  Committee  has  received  extensive  and  credible  testimony  that  the  restriaions 
imposed  by  the  Act  have  had  the  effective  of  not  only  diminishing  discussions  on  the  merits  of  issues 
before  agencies,  but  also  preventing  debate  concerning  agency  priorities  and  the  establishment  of 
agency  agendas,  even  though  such  discussions  of  a  preliminary  nature  may  not  technically  constitute  a 
"meeting"  otherwise  required  to  be  held  in  public  under  the  Aa?  While  it  may  be  permissible  pursuant 
to  a  literal  interpretation  of  "meeting"^  for  a  quorum  of  agency  members  to  condua  preliminary 
discussions  on  an  issue,  as  a  praaical  matter  it  is  extremely  difficult  for  an  agency  member  to  make  the 
distinction  between  actions  that  actually  dispose  of  agency  business  and  those  that  merely  constitute 
preliminary  discussions  Agency  members,  and  agency  general  counsel  who  advise  them,  are 
understandably-and  appropriately-concerned  about  engaging  in  discussions  with  a  quorum  of  agency 
members  that  could  be  perceived,  even  arguably,  as  crossing  the  line,  even  though  the  discussions  may, 
in  fact,  not  dispose  of  official  agency  business  And,  of  course,  it  is  difficult,  a  priori,  to  know  whether 
a  conversation  that  is  anticipated  to  be  preliminary  will  turn  into  a  conversation  that  takes  on  a  more 
definitive  cast. 

Although  there  obviously  are  exceptions,  and  open  meetings  held  under  the  current  Aa  are 
valuable  in  that  they  allow  an  agency  to  explain  publicly  the  results  of  its  prior  decisionmaking,  the 
Commirtee  believes  that,  generally,  true  collective  decisionmaking  does  not  occur  at  agency  public 
meetings  Further,  the  Committee  believes  the  Aa  also  promotes  inefficient  praaices  within  agencies 
which  themselves  contribute  to  the  erosion  of  collegial  decisionmaking  and,  correspondingly,  to  a 
decline  in  the  quality  of  agency  decisions  that  the  public  receives  For  example,  in  order  to  avoid  having 
a  meeting  of  a  quorum,  the  Act  has  the  effi2a  of  encouraging  agencies  to  use  one-on-one  "rotating" 
meetings  in  order  to  reach  consensus  among  the  agency's  members.  This  is  obviously  an  inefficient  way 
for  a  multi-member  body  to  condua  business,  just  in  terms  of  the  additional  time  spent  by  agency 
members  in  conduaing  such  meetings,  compared  to  a  group  meeting  at  which  all  members  could 


'  A  copy  of  the  Federal  Register  notice,  dated  August  8,  1995  (60  Fed.  Reg.  40302)  is  attached  to  the  Report  as 

Exhibit  3.   The  hearing  transcript  is  attached  as  Exhibit  4. 

■  A  "meelms;"  means  the  "deliberations  of  at  least  the  number  of  individual  agency  members  required  to  take 

action  on  behalf  of  the  agency  where  such  deliberations  determine  or  result  inn  the  joint  conduct  or  disposition  of 

official  agency  business..."   5  USC  552(a)(2). 

'  See  FCC  v  TTT  World  Communications.  Inc..  466  US  463  (1984) 
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deliberate  together  More  imponantly,  serial  meetings  of  s  type  are  no  substitute  for  collective 
decisionmaking;  the  outcomes  of  such  meetings  may  sign.  itly  \  .  from  those  that  might  have 
resulted  from  a  free  exchange  of  views  among  all  the  mem;  .  i  of  a  ::iulti-member  agency.  Another 
consequence  of  the  Act  has  been  that  it  encourages  the  deliberative  process  to  be  conducted  by  and 
through  the  staff  of  the  agency  members,  enhancing  the  power  of  the  intermediary  staff  members  vis  a 
VIS  the  agency  members  and,  perhaps,  reducing  the  accountability  of  appointed  agency  members. 

The  Committee  is  also  aware  of  and  is  concerned  about  the  tendency  for  agencies  subject  to  the 
Sunshine  Act  to  rely  increasingly  on  notation  voting  (i.e.,  voting  on  an  item  by  circulation  based  on  a 
memorandum  without  discussion  in  a  public  meeting)  when  taking  action  on  important  substantive 
matters  The  Sunshine  Act  does  not  prohibit  notation  voting,  and  notation  voting  was  used  to  some 
extent  prior  to  enaament  of  the  Sunshine  Aa  to  deal  with  routine  or  emergency  matters.  Nevertheless, 
the  routine  use  of  this  mode  of  decisionmaking,  at  least  with  regard  to  important  substantive  matters, 
does  not  ftinher  the  Act's  goal  of  openness  and  improved  public  access  to  agency  decisionmaking. 
Thus,  to  the  extent  that  the  Sunshine  Act  has  increased  this  use  of  notation  voting,  it  has  diminished 
whatever  opportunity  for  coUeaive  decisionmaking  would  have  existed  at  a  meeting  attended  by  the 
agency  members. 

In  light  of  the  above,  the  Committee  is  concerned  that  the  public  is  neither  receiving  the 
enhanced  access  to  the  governmental  decisionmaking  process  that  the  Act  envisioned,  nor  as  discussed 
below,  is  it  receiving  the  benefit  of  better  agency  decisions  through  collegial  decisionmaking.  It  should 
be  noted  that  the  Committee  also  heard  from  representatives  of  several  major  press-related 
organizations  who,  while  not  disputing  the  view  that  agency  members  are  generally  reluctant  to  have 
substantive  discussions  in  public  meetings,  expressed  the  view  that  such  public  oflacials  should  change 
their  behavior  and  be  admonished  to  do  so.  These  representatives  tended  to  believe  that  the  Aa  itself 
was  not  the  problem.  The  Committee  was  nevertheless  persuaded  that  the  Act  does  need  to  be 
adjusted,  and  it  offers  the  following  recommendations  for  changes  in  the  Act  (and  in  agency  behavior)  in 
the  belief  that  these  adjustments  will  increase  collegial  decisionmaking  among  the  members  of  multi- 
member agencies,  and  at  the  same  time  improve,  or  at  least  not  diminish,  the  public's  access  to  the 
agency's  actual  deliberative  process 

The  Committee  notes  that  concerns  with  respect  to  the  effectiveness  of  the  Aa  and  its  impact 
on  the  collegiality  of  agency  decisionmaking  have  been  the  subjea  of  debate  for  some  time.*  Moreover, 
it  must  be  remembered  that  the  principal  reason  that  Congress  has  established  multi-member  agencies  in 
the  first  place  is  because  Congress  has  made  the  judgment  that,  for  the  matters  subject  to  the  agency's 
jurisdiction,  there  is  a  benefit  from  a  collegial  decisionmaking  process  that  brings  to  bear  on  the  ultimate 
decisions  the  diverse  viewpoints  of  agency  members  who  have  differing  philosophies,  experiences,  and 
expertise  If  the  Act  has  had  the  effect,  as  a  matter  of  fact,  of  diminishing,  or  in  some  cases  negating, 
the  collegial  decisionmaking  process  that  is  the  raison  d'etre  for  a  multi-member  agency,  without 
enhancing  public  understanding  of  the  agency  decisionmaking  process,  it  is  appropriate  to  consider 
alternative  models  that  are  consistent  with  achievement  of  the  objectives  of  the  Act 


See  ACUS  Recoimnendation  84-3,  "Improvements  in  the  Administration  of  the  Government  in  the  Sunshine 
Act,  1  CFR  305.84-3.  49  Fed.  Reg.  29942.  (July  25.  1984). 
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Therefore,  the  Committee  recommends  that  Congress  establish  a  time-limited  pilot  program  that 
would  allow  agencies  more  leeway  to  have  private  meetings,  subject  to  appropriate  memorialization,  if 
they  opt  to  make  commitments  to  avoid  undue  use  of  notation  voting  and  to  hold  regular  open 
meetings.  The  Committee  recommends  five  to  seven  years  as  the  time  period-enough  time  to  allow  an 
assessment  of  the  pilot  to  see  whether  the  approach  encompassed  in  it  achieves  the  twin  purposes  of 
increasing  the  availability  of  information  to  the  public  and  increasing  collegia!  decisionmaking  in  the 
agencies  If  Congress  finds  that  the  pilot  worked  well,  it  could  amend  the  Aa.  accordingly,  if  the 
assessment  shows  problems  or  bad  faith  on  the  pan  of  agency  decisionmakers  in  carrying  it  out,  it  could 
be  terminated  at  that  point. 

More  specifically,  the  pilot  program  should  authorize  an  agency  subject  to  the  Government  in 
the  Sunshine  Act  to  allow  its  members  to  meet  in  private,  without  advance  notice,  provided  that  the 
agency  requires  such  meetings  to  be  memorialized  by  "a  detailed  summary"  of  the  meeting,  made  public 
no  later  that  five  working  days  after  the  meeting,  that  would  indicate  the  date,  time,  participants,  subjea 
matters  discussed,  and  a  review  of  the  nature  of  the  discussion.  Before  such  pilot  program  may  go  into 
effect,  the  participating  agency  also  would  have  to  agree  (1)  to  conduct  votes  and  take  other  oflBcial 
actions  on  important  substantive  matters  (not  covered  by  the  Act's  exemptions)  in  open  public  meetings 
and  to  refi^n,  to  the  extent  practicable,  from  using  notation  voting  procedures  for  such  matters,  and  (2) 
to  hold  open  public  meetings,  to  the  extent  practicable  at  regular  intervals,  at  which  it  would  be  in  order 
for  members  to  address  issues  discussed  in  private  sessions  or  items  disposed  of  by  notation.  This 
opportunity  for  discussion  is  not  intended  to  imply  that  finality  of  matters  previously  voted  on  by 
notation  would  be  affected  by  such  discussions  except  to  the  extent  that  the  agency  acts  consistently 
with  its  own  procedures  for  reconsideration.  The  results  of  such  a  pilot  program  should  be  examined 
carefully  by  Congress  and  other  appropriate  entities  before  it  is  extended  or  made  permanent. 

The  Committee  recommends,  in  addition  to  the  institution  of  the  pilot  program,  that  the  Act  be 
amended  to  require  agencies  to  develop  and  publish  rules  or  policy  statements  outlining  their  procedure 
for  notation  voting  and  the  types  of  issues  for  which  it  will  normally  be  used.  The  Committee  also 
recommends  that  agencies  hold  regulariy  scheduled  open  meetings  at  which  it  would  be  in  order  for 
members  to  discuss,  among  other  things,  items  disposed  of  by  notation. 

The  Committee  was  also  convinced  that  there  is  a  special  problem  caused  by  the  Act  with 
regard  to  agencies  operating  in  an  adjudicative  capacity.  The  Act  currently  contains  an  exemption  that 
permits  closure  of  meetings  involving  the  "initiation,  conduct,  or  disposition  by  the  agency  of  a 
panicular  case  of  formal  adjudication  pursuant  to  the  procedures  in  section  554  of  [the  APA]  or 
otherwise  involving  a  determination  on  the  record  after  opportunity  for  a  hearing."  Agencies  such  as 
the  Federal  Trade  Commission  and  the  Occupational  Safety  and  Health  Review  Commission  (OSHRC) 
fi-equently  and  property  close  meetings  to  discuss  the  disposition  of  such  cases.  The  problem  occurs 
when,  after  such  a  meeting,  the  commissioners  begin  writing  the  opinions  necessary  in  such  cases 
Should  they  wish  to  discuss  the  wording  of  such  an  opinion,  as  would  an  appellate  court,  the  members 
have  to  notice,  and  vote  to  close,  another  "meeting"  under  the  Act.  Obviously,  this  ineflSciency  is 
heightened  in  the  case  of  a  three-member  commission  such  as  the  OSHRC  where  no  two  members  can 
ever  discuss  agency  business  in  pnvate  because  they  would  constitute  a  quorum.  Therefore  the 
Committee  recommends  that  the  Act  be  amended  to  make  clear  that,  when  an  agency  property  closes  a 
meeting  under  exemption  10,  any  subsequent  meeting  to  discuss  the  same  specific  adjudicatory  matter 
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need  not  be  subject  to  the  notice  and  closure  procedures  under  the  Act.  The  Committee  recognizes  that 
this  proposal  should  periiaps  be  extended  to  follow-up  discussions  to  meetings  closed  under  other 
exemptions  as  well,  but  it  did  not  have  enough  time  to  study  that  question. 

The  Committee  also  heard  testimony  about  special  problems  caused  by  the  above-quoted 
wording  of  exemption  10  at  the  United  States  International  Trade  Commission  (TTC).  The  ITC  has 
several  types  of  adjudicative  proceedings,  some  of  which  are  governed  by  seaion  554  of  the  APA,  and 
therefore  clearly  fall  within  the  terms  of  exemption  10,  and  others  of  which  would  appear  to  fit  the 
definition  by  "otherwise  involving  a  determination  on  the  record  after  a  opportunity  for  a  hearing."  The 
rrc,  perhaps  due  to  an  abundance  of  caution,  has  declined  to  invoke  this  exemption  for  any  of  its 
adjudications.  The  Administrative  Conference  has  already  urged  the  ITC  to  revisit  this  issue  and  seek  a 
statutory  clarification  if  necessary.' 

Finally,  the  Committee  believes  that  agencies  could  and  should  consider  steps  to  make  the  open 
meetings  more  usefijl  and  to  increase  the  flow  of  information  to  the  public.  The  Committee  reiterates 
the  suggestions  made  by  ACUS  in  1984*  and  adds  a  few  more. 

In  addition  to  the  recommendations  set  forth  below,  the  Committee  considered  several  other 
ideas  The  Committee  rejeaed  some  of  them,  such  as  repealing  the  Act  (which  was  not  supported  by 
any  of  the  participants  in  the  Committee  meetings  or  public  hearing),  amending  it  to  permit  each  agency 
to  develop  its  own  openness  regulations,  or  amending  it  to  cover  only  meetings  of  the  fijll  board  or 
commission  Other  proposals,  beyond  those  recommended  below,  and  including  some  of  those 
contained  in  the  August  8  Federal  Register'  notice,  may  be  worthy  of  further  consideratioa,  in  lieu  of  or 
even  in  conjunction  with,  the  recommendations  contained  herein 


^  In  Recommendation  91-10,  "Administrative  Procedures  Used  in  Antidumping  and  Countervailing  Duty  Cases," 

Part  D,  ACUS  made  the  following  recommendation  to  the  ITC: 

"To  encourage  collegial  decisionmaking,  the  ITC  should  exchange  drafts,  views  and  other  information 
before  entering  into  formal  deliberations.  The  Commission  should  decide  whether  informal  meetings  to 
discuss  the  disposition  of  AD/CVD  cases  constitute  meetings  exempt  from  the  Sunshine  Act  under 
exemption  10.  If  the  Commission  determines  that  such  meetings  are  subject  to  the  Sunshine  Act,  then 
Congress  should  consider  amcndmg  the  Tariff  Act  to  provide  that  the  Sunshine  Act  does  not  apply  to 
mformal  meetings  held  to  discuss  the  disposition  of  AD/CVD  cases  " 

'  The  Committee  subscnbcs  to  the  earlier  ACUS  recommendation  made  to  the  agencies  in  this  regard  in 

Recommendation  84-3  (1): 

"Agencies  should  continually  strive  to  reflect  fiilly  in  their  activities  the  basic  purpose  of  the  Government 
in  the  Sunshine  Act,  which  is  to  enlarge  public  access  to  information  about  the  operations  of  government. 
Agencies  are  strongly  encouraged  to  review  periodically  their  sunshine  policies  and  practices  in  light  of 
experience  and  the  spirit  of  the  law  for  the  purpose  of  making  adjustments  that  would  enlarge  public 
access  to  meaningful  information,  such  as  (a)  invoking  the  exemptions  of  the  Aa  only  where  there  is 
substantial  reason  to  do  so;  and  (b)  making  open  meetings  more  useful  through  comprehensible 
discussion  of  agenda  items  and  provision  of  background  material  and  documentation  pertaining  to  the 
issues  under  consideration." 
See.  e.g.,  the  various  proposals  outlined  in  the  Federal  Register  notice,  supra  note  1. 
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Recommendation 

(1)  Congress  should  establish  a  pilot  program,  to  last  for  five  to  seven  years,  that  would 
authorize  an  agency  subject  to  the  Government  in  the  Sunshine  Act  to  allow  its  members  to  meet  in 
private,  without  advance  notice,  provided  that  (a)  the  agency  requires  such  meetings  to  be  memorialized 
by  "a  detailed  summary"  of  the  meeting,  made  public  no  later  than  five  working  days  after  the  meeting, 
that  would  indicate  the  date,  time,  participants,  subjea  matters  discussed,  and  a  review  of  the  nature  of 
the  discussion,  and  (b)  that  before  such  pilot  program  may  go  into  eflfect,  the  panicipating  agency  also 
(i)  agrees  to  conduct  votes  and  take  other  oflBcial  aaions  on  important  substantive  matters  (not  covered 
by  the  Act's  exemptions)  in  open  public  meetings  and  to  refiiiin,  to  the  extent  practicable,  fi-om  using 
notation  voting  procedures  for  such  matters,  and  (ii)  agrees  to  hold  open  public  meetings,  to  the  extent 
practicable  at  regular  intervals,  at  which  it  would  be  in  order  for  members  to  address  issues  discussed  in 
private  sessions  or  items  disposed  of  by  notation.  This  opportunity  for  discussion  is  not  intended  to 
imply  that  finality  of  matters  previously  voted  on  by  notation  would  be  affected  by  such  discussions 
except  to  the  extent  that  the  agency  aas  consistently  with  its  own  procedures  for  reconsideration.  The 
results  of  such  a  pilot  program  should  be  examined  carefully  by  Congress  and  other  appropriate  entities 
before  it  is  extended  or  made  permanent. 

(2)  Congress  should  also  amend  the  Sunshine  Act  in  several  particulars: 

(a)  to  require  agencies  subject  to  the  Act  to  develop  and  publish  rules  or  policy 
statements  outlining  their  procedure  for  notation  voting  and  the  types  of  issues  for  which  it  will 
normally  be  used. 

(b)  to  make  clear  that  when  an  agency  property  closes  a  meeting  under  exemption  10, 
any  subsequent  meeting  to  discuss  the  same  matter  need  not  be  subject  to  the  notice  and 
closure  procedures  under  the  Act. 

(3)  Agencies  subject  to  the  Sunshine  Act  should  develop  regulations  (or  policies)  that 
maximize  the  amount  of  information  made  available  to  the  public  before,  during,  and  after  agency 
meetings.  For  example,  agencies  should  strive  to  publish  meeting  notices  further  in  advance  of  the 
date  for  meetings  where  feasible;  to  provide  more  complete  summaries  of  upcoming  agenda  items;  to 
make  available  relevant  non-privileged  documents  before  or  during  meetings;  offer  closed  circuit 
television  coverage  of  meetings  where  there  is  enough  interest;  and  to  release  minutes,  summaries,  and 
decisional  opinions  as  soon  as  feasible  after  meetings. 

(4)  The  United  States  International  Trade  Commission  should  follow  ACUS 
Recommendation  91-10*  and  revisit  the  issue  of  whether  its  adjudications  are  covered  by  exemption 

10  of  the  Act. 


See  note  1,  supra. 
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Mr.  Horn.  Thank  you  very  much  for  that  most  helpful  state- 
ment. 

Our  last  witness  is  Paul  Kamenar,  the  executive  director  of  the 
Washington  Legal  Foundation. 

Mr.  Kamenar. 

Mr.  Kamenar.  Thank  you  Mr.  Chairman. 

I  am  Paul  Kamenar.  My  correct  title  is  executive  legal  director, 
but  close  enough. 

The  Washington  Legal  Foundation  is  a  nonprofit  public  interest 
law  and  policy  center  based  here  in  Washington,  DC.  We  are  dedi- 
cated to  the  principles  of  promoting  the  free  enterprise  system  as 
well  as  a  limited  and  accountable  Government.  We  advance  our  ob- 
jectives through  litigation  in  the  courts  and  by  publishing  materials 
in  our  legal  studies  division.  Since  its  founding  in  1977,  our  foun- 
dation has  represented  over  650  Members  of  Congress,  State  legis- 
lators. State  attorneys  general.  Governors,  municipalities,  victims' 
rights  groups  and  civic  organizations,  property  rights  groups,  and 
small  business  owners  in  promoting  the  principles  of  our  founda- 
tion. 

I  would  like  to  focus  my  remarks  this  afternoon  on  our  litigation 
under  the  Federal  Advisory  Committee  Act  and  maybe  address 
some  of  the  other  issues  as  well. 

Our  main  case  that  we  filed  in  1985  was  against  the  American 
Bar  Association's  Committee  on  Federal  Judiciary  to  have  them 
come  under  the  Federal  Advisory  Committee  Act.  As  you  know,  the 
coverage  under  the  act  extends  to  all  committees  that  are,  estab- 
lished and  utilized,  by  Government  agencies.  While  the  ABA  com- 
mittee was  not  established  by  the  Federal  Government,  they  cer- 
tainly are  utilized  by  the  Justice  Department  and  by  the  President 
in  terms  of  evaluating  the  character  and  qualifications  of  judicial 
nominees. 

In  1985  we  sued  the  committee  and  its  chairman,  Robert  Fiske, 
Jr.,  because  they  were  sharing  and  leaking  information  about  their 
judicial  nominees  with  liberal  activist  groups,  particularly  the  Alli- 
ance for  Justice.  When  we  got  wind  of  that,  we  asked  Mr.  Fiske  to 
give  us  the  information  and  requested  to  attend  their  meetings, 
and  they  said  no,  we  are  not  subject  to  the  Advisory  Committee 
Act;  go  away. 

We  ended  up  in  court.  The  district  court  ruled  that  certainly  the 
ABA  committee  comes  within  the  coverage  and  purview  of  the  Fed- 
eral Advisory  Committee  Act  because  they  are  certainly  utilized  by 
the  Justice  Department.  However,  the  district  court  held  it  would 
be  a  violation  of  separation  of  powers  for  the  act  to  apply  to  the 
ABA  because  of  the  President's  nominating  powers,  even  though 
there  was  no  evidence  in  the  court  record  at  all  that  there  would 
be  any  interference  with  the  President's  nominating  powers.  This 
was  particularly  a  strange  argument  to  make  since  the  Federal  Ad- 
visory Committee  Act  was  being  successfully  applied  to  the  Presi- 
dent's Advisory  Committee  on  Ambassadorial  Appointments,  which 
performed  precisely  the  same  function  that  the  ABA  committee  did 
with  judicial  candidates. 

Public  Citizen  finally  joined  in  our  case,  and  we  took  it  to  the  Su- 
preme Court.  The  Supreme  Court  ruled  in  a  very  much  criticized 
opinion  that  the  ABA  committee  really  isn't  utilized  by  the  Justice 
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Department  as  Congress  intended  when  they  passed  the  Federal 
Advisory  Committee  Act.  They  said,  we  are  going  to  interpret  the 
word  "utiUze"  to  mean  that  the  putative  advisory  committee  must 
be  controlled  or  managed  by  the  Government  agency,  and  since 
there  was  no  evidence  that  the  Justice  Department  actually  con- 
trols the  ABA  committee,  the  ABA  committee  gets  this  free  ride  in 
terms  of  being  exempted  from  the  Federal  Advisory  Committee  Act. 

We  think  that  is  a  serious  problem  under  the  law.  There  has 
been  other  litigation  since  then  where  the  lower  courts  have  used 
the  ABA  case  to  exempt  coverage  under  the  Federal  Advisory  Com- 
mittee Act  to  organizations  out  there. 

I  would  like  to  bring  up  another  example  that  raises  a  different 
problem.  Our  suit  against  the  Sentencing  Commission  which  has 
an  advisory  committee  that  is  advising  it  on  establishing  sentenc- 
ing guidelines  for  environmental  offenses.  We  asked  to  attend  those 
meetings  and  to  get  the  documents.  The  Sentencing  Commission 
made  the  amazing  argument  that  they  are  not  even  a  Government 
agency.  Here's  the  way  they  made  that  argument:  If  you  look  at  the 
FOIA,  Federal  Advisory  Committee  Act,  Sunshine  Act,  they  all 
apply  to  Government  agencies  as  defined  by  the  Administrative 
Procedure  Act.  The  Administrative  Procedure  Act  defines  a  Govern- 
ment agency  as  everything  under  the  sun  except  Congress  and  the 
courts.  And  the  Sentencing  Commission  says  if  you  squint  at  that 
word  "court,"  it  really  means  the  entire  judicial  branch;  and  since 
we  are  the  judicial  branch,  we  get  a  free  ride  from  being  account- 
able to  the  American  people. 

We  argued  that  case  to  the  court  of  appeals.  The  chief  judge 
agreed  with  the  Sentencing  Commission,  and  threw  us  out.  We  are 
in  that  court  again  raising  another  argument  that  if  we  can't  get 
documents  under  the  Advisory  Committee  Act,  or  FOIA,  or  any- 
thing else,  we  should  get  them  under  the  common  law  doctrine  of 
public  access  to  records.  That  is  the  same  doctrine  that  news  agen- 
cies use  to  go  into  courts  to  get  the  videotapes  of  depositions  and 
transcripts  of  audiotapes,  because,  of  course,  courts  are  exempt 
from  FOIA. 

How  do  news  agencies  get  it?  They  use  the  common  law  doctrine 
of  public  records.  If  you  are  a  court  for  the  purposes  of  the  Federal 
Advisory  Committee  Act,  we  should  get  the  documents  under  the 
common  law  doctrine.  The  Commission  came  in  on  the  second  law- 
suit and  said,  we  are  not  a  court,  so  you  can't  get  them  under  that 
theory  either.  They  are  playing  a  shell  game.  This  case  was  argued 
about  8  months  ago,  and  we  expect  a  decision  any  day. 

Another  suit  we  filed  just  recently  is  one  on  behalf  of  Members 
of  Congress  against  EPA  for  failing  to  submit  a  cost  benefit  report. 
The  report  on  the  Clean  Air  Act  also  involves  the  use  of  an  advi- 
sory committee  which  simply  doesn't  even  keep  minutes  of  its 
meetings,  something  as  basic  as  that.  They  failed  to  have  minutes 
of  their  meeting. 

And  finally,  I  know  you  are  also  looking  at  the  FOIA  application 
and  the  Justice  Department.  I  noticed  the  Justice  Department  was 
here  earlier  this  morning  and  testified,  giving  you  glowing  reviews 
of  how  great  they  are  applying  the  law  and  so  forth.  Yet  we  have 
heard  a  lot  of  cases  where  they  are  actually  blocking  access,  and 
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I  just  want  to  submit  for  the  record  what  I  have  attached  to  my 
testimony. 

I  asked  the  Justice  Department  recently  to  send  me  a  Hst  of  all 
criminal  cases  on  wetland  violators  because  that  is  a  big  policy 
issue  that  is  going  on,  and  they  sent  me  a  document  that  is  re- 
dacted. All  of  the  defendants — it  is  United  States  versus  blank,  and 
you  have  redaction  because  of  concerns  of  privacy.  These  are  crimi- 
nal cases  that  are  held  in  public  trials,  and  some  of  these  cases 
have  already  been  decided  years  ago.  And  yet  for  fear  of  an  unwar- 
ranted invasion  of  personal  privacy,  they  are  leaving  out  the  name 
of  the  defendant  in  these  cases;  and  the  Justice  Department  has 
the  nerve  to  come  up  here  and  say  how  they  are  the  leader  in 
terms  of  providing  access  under  FOIA. 

So  there  are  a  lot  of  problems  here.  I  urge  this  committee  to  ad- 
dress them  and  will  be  glad  to  answer  any  questions  that  you 
might  have.  Thank  you. 

[The  prepared  statement  of  Mr.  Kamenar  follows:] 


43-928  97-6 
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Mr.  Chairman  and  Members  of  the  Committee,  I  am  Paul  D.  Kamenar,  Executive 
Legal  Director  of  the  Washington  Legal  Foundation.    I  am  pleased  to  be  here  today  at  the 
invitation  of  the  committee  to  discuss  with  you  our  views  of  the  administration  of  the  Federal 
Advisory  Committee  Act  and  related  statutes. 

The  Washington  Legal  Foundation  (WLF)  is  a  non-profit  public  interest  law  and 
policy  center  based  here  in  Washington,  D.C.,  with  supporters  nationwide.    WLF  is 
dedicated  to  supporting  the  free  enterprise  system  and  promoting  the  principles  of  a  limited 
and  accountable  government.    WLF  advances  its  objectives  through  litigation  and 
participation  in  administrative  proceedings,  as  well  as  by  publishing  educational  materials 
through  its  Legal  Studies  Division.    Since  its  founding  in  1977,  WLF  has  represented  over 
650  Members  of  Congress,  state  legislators,  state  attorneys  general,  governors, 
municipalities,  victims'  rights  and  civic  organizations,  property  rights  groups,  and  small 
business  owners.    WLF  does  not  lobby  for  the  passage  or  defeat  of  legislation,  and  nothing 
in  this  statement  or  my  remarks  should  be  construed  as  such.    WLF  is  appearing  before  the 
committee  solely  in  response  to  a  written  invitation  by  this  Committee  to  give  our  views  on 
the  public  interest  aspects  of  the  administration  of  the  Federal  Advisory  Committee  Act  and 
related  statutes. 

As  I  stated  at  the  outset,  one  of  the  principles  that  WLF  promotes  is  a  limited  and 
accountable  government.    Accountability  for  the  actions  taken  by  federal  agencies  and 
officials  can  be  realized  to  a  great  extent  by  the  proper  implementation  of  the  Federal 
Advisory  Committee  Act  (FACA),  the  Freedom  of  Information  Act  (FOIA),  and  the 
Government  in  the  Sunshine  Act.    Accordingly,  WLF  has  been  involved  in  litigation  over  the 
years  that  address  important  issues  under  these  statutes,  particularly  the  FACA. 
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I  should  also  note  that  as  a  member  of  the  Administrative  Conference  of  the  United 
States  (ACUS)  from  1982  until  1995,  I  became  familiar  with  the  way  agencies  viewed  the 
application  of  FACA,  FOIA,  and  the  Sunshine  Act  to  their  activities.    In  1995,  I  was  a 
member  of  the  Special  Committee  of  ACUS  to  Review  the  Government  in  the  Sunshine  Act, 
and  I  am  pleased  to  be  testifying  today  on  a  panel  with  the  chairman  of  that  committee, 
Randolph  May,  who  will  focus  his  remarks  on  the  work  of  that  committee. 

FACA  was  enacted  in  1972  by  the  Congress  to  regulate  the  proliferation  and 
operation  of  the  thousands  of  advisory  committees  composed  primarily  of  private  citizens  and 
"established  or  utilized"   by  the  President,  agencies,  and  government  officials,  and  which 
provide  "advice  or  recommendations"  to  the  agency  or  agency  officials.    5  U.S.C.  app.  2,  §§ 
2,  3.    As  an  "open  government"  law,  FACA  can  be  viewed  as  an  amalgam  of  both  the  FOIA 
and  the  Sunshine  Act  in  that  the  advisory  committee  meetings  are  required  for  the  most  part 
to  be  open  to  the  public  and  that  advisory  committee  documents  are  disclosable  in  much  the 
same  way  as  they  are  required  to  be  disclosed  under  FOIA.    FACA,  §  10.    The  General 
Services  Administration  (GSA)  has  been  charged  by  Congress  under  FACA  to  administer  the 
Act  and  has  promulgated  regulations  governing  the  operation  of  advisory  committees.    See 
41  C.F.R.  Subpart  101-6.10. 

Over  the  years,  WLF  has  litigated  issues  regarding  the  application  of  FACA  that  raise 
fundamental  issues  about  the  coverage  of  the  Act  that  may  be  of  interest  to  this  Committee. 
In  particular,  litigation  has  centered  around  what  Congress  meant  by  the  terms  "established 
or  utilized"  in  FACA  to  determine  what  committees  are  covered  by  the  law.    For  example, 
WLF  filed  a  lawsuit  in  1985  against  the  American  Bar  Association's  Standing  Committee  on 
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the  Federal  Judiciary  and  its  Chairman,  Robert  B.  Fiske,  Jr.,  seeking  declaratory  and 
injunctive  relief  that  FACA  applied  to  the  ABA  Committee's  advisory  role  with  the 
Department  of  Justice  in  the  screening  and  selection  of  judicial  candidates  for  nomination  by 
the  President.    WLF  filed  its  suit  after  the  ABA  Committee  refused  to  share  information 
about  its  proceedings  with  WLF  following  our  discovery  that  the  ABA  Committee  was 
secretly  sharing  information  about  judicial  candidates  with  certain  liberal  activist  groups  such 
as  the  Alliance  for  Justice,  and  had  been  unfairly  rating  the  qualifications  of  conservative 
judicial  candidates.    See  WLF  v.  ABA  Standing  Comm.  of  Fed.  Judiciary,  648  F.  Supp.  1353 
(D.D.C.  1986)  {WLF  I);  WLF  v.  U.S.  Dep't  of  Justice,  691  F.  Supp.  483  (D.D.C.  1988) 
(WLF  77). 

The  district  court  agreed  with  us  in  WLF  II  that  inasmuch  as  the  ABA  Committee  is 
"utilized"  by  DOJ,  it  does  indeed  come  within  the  coverage  of  the  "established  or  utilized" 
definitional  language  in  FACA.    However,  the  court  further  ruled  that  applying  FACA  to  the 
ABA  Committee  would  violate  the  separation  of  powers  between  Congress  and  the  President 
insofar  as  it  would  interfere  with  the  President's  authority  to  select  judicial  nominees. 
However,  there  was  no  testimony  or  record  evidence  in  the  case  suggesting  that  applying 
FACA  to  the  ABA  would  in  fact  interfere  with  the  President's  nominating  powers  under 
Article  II;  indeed,  FACA  was  successfully  applied  to  the  President's  Advisory  Committee  on 
Ambassadorial  Appointments  (42  Fed.  Reg.  64940  (1977))  that  performed  essentially  the 
same  function  for  ambassadorial  candidates  that  the  ABA  Committee  did  for  judicial 
candidates.    In  addition,  WLF  argued  that  the  Senate's  advice  and  consent  powers  for  judicial 
and  other  nominees  justified  Congress's  power  to  have  FACA  apply  to  the  nominating 
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process  to  ensure  that  the  screening  of  nominees  by  quasi-official  organizations  like  the  ABA 
Committee  was  done  properly. 

Public  Citizen  agreed  with  our  position  and  subsequently  intervened  in  the  case  on  our 
side,  and  we  both  argued  the  case  in  the  Supreme  Court.    The  majority  of  the  Court 
concluded  in  a  much  criticized  decision  that  while  the  ABA  Committee  would  seem  to  come 
within  the  literal  terms  of  FACA  because  the  ABA  Committee  is  "utilized"  by  DOJ,  the 
Court  nevertheless  ruled  that  the  ABA  would  enjoy  an  exemption  from  the  law  because  the 
committee  is  not  controlled  by  the  Justice  Department.    Pub.  Citizen  v.  Dep't  of  Justice,  491 
U.S.  440  (1989).    This  judicially  created  "control"  test  has  been  subsequently  used  in  later 
cases  to  exempt  other  advisory  committees  that  are  utilized  by  agencies  from  complying  with 
FACA. 

In  more  recent  litigation,  WLF  sought  to  apply  FACA  to  a  secret  advisory  committee 
to  the  U.S.  Sentencing  Commission,  co-chaired  by  two  commissioners,  which  refused  to 
open  up  its  meetings  to  the  public  or  provide  documents  regarding  its  recommendations  on 
the  promulgation  of  sentencing  guidelines.    Those  proposals  would  impose  draconian  fines  on 
small  businesses  for  technical  violations  of  the  environmental  laws  where  no  environmental 
damage  even  occurred.    Washington  Legal  Foundation  v.  U.S.  Sentencing  Comm'n,  17  F.3d 
1446,  1450  (D.C.  Cir.  1994).    In  that  case,  like  the  ABA  case,  there  was  no  question  that 
the  advisory  committee  was  both  established  and  utilized  by  the  Sentencing  Commission. 
However,  the  Commission  argued  that  it  was  not  covered  by  FACA,  FOIA,  or  the  Sunshine 
Act,  because  the  Sentencing  Commission  was  simply  not  an  agency  of  the  government.    To 
be  more  precise,  the  Commission  argued  that  all  of  the  Sunshine  laws  applied  to  government 
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agencies  as  the  term  "agency"  is  defined  in  the  Administrative  Procedures  Act,  5  U.S.C.  § 
551(1)(B).    An  agency  is  defined  as  any  authority  under  the  government  except  for 
"Congress"  and  the  "courts."     The  Sentencing  Commission  argued  that  even  though  it  was 
not  a  court,  the  term  "courts"  should  be  broadly  construed  beyond  its  plain  meaning  to  mean 
the  entire  "judicial  branch"  of  government  which  would  include  the  Sentencing  Commission 
and  other  administrative  agencies  within  the  judicial  branch.    In  our  case,  then-Chief  Judge 
Abner  Mikva,  writing  for  the  court,  agreed  that  the  Sentencing  Commission  need  not  comply 
with  FACA  because  it  was  in  the  judicial  branch,  and  further  ruled  that  Congress  impliedly 
exempted  the  Commission  from  the  Sunshine  laws  when  it  enacted  the  Sentencing  Reform 
Act  establishing  the  Commission.    The  court  also  dismissed  our  alternative  argument  that  the 
environmental  advisory  committee  advises  an  Executive  branch  official  inasmuch  as  Attorney 
General  Janet  Reno  is  an  ex-officio  member  of  the  Sentencing  Commission,  and  that  two 
DOJ  employees  were  on  the  secret  panel.    The  court  of  appeals  dismissed  that  argument 
relying  on  the  "control  test"  language  from  the  Supreme  Court  in  the  ABA  case,  ruling  while 
DOJ  does  "utilize"  the  advisory  committee,  DOJ  does  not  control  it. 

Accordingly,  the  Sentencing  Commission,  because  of  judicial  interpretations  which  we 
believe  are  wrong  and  frustrate  the  intent  of  Congress,  is  able  to  avoid  all  public  scrutiny  and 
accountability  under  the  open  government  laws  unlike  any  other  government  agency, 
including  the  Department  of  Justice,  the  Federal  Bureau  of  Investigation,  and  the  State 
Department.    I  should  note  that  the  court  of  appeals  is  considering  yet  another  appeal  of 
WLF's  case  against  the  Sentencing  Commission  that  raises  the  argument  that  under  the 
common  law  doctrine  of  access  to  public  records,   WLF  is  entitled  to  obtain  the  advisory 
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committee's  records  even  if  the  agency  is  not  subject  to  FOIA.    The  common  law  doctrine  of 

public  records  is  routinely  employed  by  the  media  and  the  public  as  the  basis  for  obtaining 

documents  and  audio  and  video  tape  recordings  of  court  proceedings  from  the  courts  because 

the  federal  courts  are  not  subject  to  FOIA  as  I  mentioned  earlier. 

As  the  Supreme  Court  pronounced  in  a  major  case  regarding  access  to  certain 

Watergate  audio  tape  recordings,  "[i]t  is  clear  that  the  courts  of  this  country  recognize  a 

general  right  to  inspect  and  copy  public  records  and  documents,  including  judicial  records 

and  documents."   Nixon  v.  Warner  Communications,  Inc.,  435  U.S.  589,  597  (1978) 

(citations  omitted).    The  U.S.  Court  of  Appeals  for  the  D.C.  Circuit  has  characterized  this 

general  right  as  "a  precious  common  law  right,  one  that  predates  the  Constimtion  itself. " 

U.S.  V.  Mitchell,  551  F.2d  1252,  1260  (D.C.  Cir.  1976).    There  simply  can  be  no  question 

that  the  "common  law  has  long  recognized  a  right  to  inspect  and  copy  public  records"  and 

that  this  "right  to  inspect  public  records  extends  to  judicial  records  is  clear."   Id.  at  1258-59 

(emphasis  added).    Thus,  the  common  law  right  to  public  records  did  not  begin  and  end  with 

the  right  of  access  to  judicial  records. 

The  common  law  right  is  not  some  arcane  relic  of 
ancient  English  law.    To  the  contrary,  the  right  is  fundamental 
to  a  democratic  state.    As  James  Madison  warned,    'A  popular 
Government  without  popular  information,  or  the  means  of 
acquiring  it,  is  but  a  Prologue  to  a  Farce  or  Tragedy:  or  perhaps 
both.  ...  A  people  who  mean  to  be  their  own  Governors,  must 
arm  themselves  with  the  power  which  knowledge  gives.' 

Mitchell,  551  F.2d  at  1258.     Indeed,  in  some  states  like  New  Jersey,  the  common  law  right 

of  access  to  public  records  is  broader  than  the  language  of  the  state's  right-to-know  law.    See 

Higg-A-Rella.  Inc.  v.  County  of  Essex,  (Al  A. 2d  862,  864  (N.J.  App.  Div.  1994)  (common- 
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law  definition  of  public  records  is  very  broad,  encompassing  "almost  every  document 
recorded,  generated,  or  produced  by  public  officials,  whether  or  not  'required  to  be  made, 
maintained  or  kept  on  file'  as  required  under  [state  Right-to-Know  Law]"). 

However,  the  Sentencing  Commission  —  which  had  argued  that  it  was  a  "court"  for 
purposes  of  getting  itself  exempted  from  FACA  and  FOIA  -  is  now  arguing  through  the 
other  side  of  its  mouth  that  it  is  not  a  court  for  purposes  of  the  common  law  doctrine  of 
public  records  and  therefore  should  not  be  covered  under  that  theory  either.    We  argued  in 
the  second  appeal  of  our  case,  that  regardless  of  whether  the  Commission  is  a  "court"  or  not, 
the  common  law  doctrine  applies  to  it  as  a  government  agency.    The  court  of  appeals  heard 
oral  argument  in  that  case  over  eight  months  ago,  and  we  expect  a  decision  in  that  case  soon. 
WLFv.  U.S.  Sentencing  Comm'n,  No.  94-5534,  (D.C.  Cir.)  (appeal  pending). 

Last  December,  WLF  filed  a  lawsuit  in  federal  court  in  Washington,  DC.  on  behalf 
of  itself  and  a  dozen  U.S.  Senators  and  Representatives  against  the  EPA  and  its 
Administrator  Carol  Browner  for  failing  to  file  with  the  Congress  a  cost/benefit  report  on  the 
Clean  Air  Act  as  required  by  law,  and  for  violating  provisions  of  FACA.    WLF  v.  EPA,  No. 
95CV02396  (D.D.C.)  (amended  complaint  filed  March  8,  1996).    The  report  was  due  to  be 
filed  in  November  1991  and  is  almost  five  years  overdue.    The  EPA  would  certainly  not 
tolerate  such  delay  by  businesses  that  must  submit  reports  to  the  EPA  under  numerous 
environmental  laws  and  regulations.    The  FACA  counts  in  that  complaint  allege  that  the 
Advisory  Council  on  Clean  Air  Compliance  Analysis  (ACCACA)  established  by  Congress  in 
the  Clean  Air  Act  Amendments  of  1990  and  administered  by  the  EPA,  42  U.S.C.  §  7612(0, 
have  failed  to  comply  with  FACA,  most  notably  by  not  maintaining  minutes  of  its  meetings. 
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In  addition,  WLF  alleges  that  the  Physical  Effects  Review  Subcommittee  of  ACCACA  is  not 
truly  a  subcommittee  because  all  but  one  of  its  members  are  not  even  members  of  the  parent 
committee,  and  because  the  subcommittee  reports  directly  to  the  EPA  Administrator.    If  this 
"subcommittee"  is  in  fact  a  separate  entity,  it  must  be  chartered  as  any  other  advisory 
committee  under  the  terms  of  FACA.    Equally  perplexing  is  the  way  the  EPA  uses  its 
Science  Advisory  Board,  which  is  itself  an  advisory  committee,  as  an  overseer  of  ACCACA 
and  other  advisory  committees. 

Indeed,  this  Committee  or  the  GSA  may  very  well  want  to  investigate  how  the  EPA 
establishes  and  terminates  its  advisory  committees  and  subconmiittees.    President  Clinton's 
Executive  Order  on  advisory  committees  required  agencies  to  reduce  the  number  of  advisory 
committees.    However,  I  suspect  what  may  have  happened  in  some  cases  is  that  while  an 
advisory  committee  may  have  been  abolished  on  paper,  its  functions  have  simply  been 
transferred  to  another  advisory  committee  with  a  subcommittee  continuing  the  work  of  the 
abolished  committee.    The  result  is  that  it  may  look  like  the  agencies  are  cutting  out  wasteful 
and  unnecessary  advisory  committees,  only  to  have  them  re-appear  "off-the-books"  as  a 
subcommittee  of  another  advisory  panel. 

WLF  also  filed  a  brief  in  another  FACA  case  that  raises  an  issue  of  FACA's 
coverage.    In  Sofomor  Danek  Group.  Inc.  v.  Gaus,  61  F.3d  929  (DC.  Cir.  1995),  the  court 
of  appeals  ruled  that  panels  of  medical  experts  and  consumers  established  by  HHS's  Agency 
for  Health  Care  Policy  to  promulgate  Clinical  Practice  Guidelines  (CPGs)  for  the  treatment 
of  various  physical  ailments  was  not  covered  by  FACA  because  Congress  intended  that  the 
CPGs  be  used  by  private  medical  providers  even  though  the  CPGs  are  used  by  the  Health 
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Care  Financing  Administration  as  a  source  of  advice  and  guidance  for  reimbursement  under 
the  Medicare  and  Medicaid  programs.    The  court  of  appeals  concluded  that  even  though  the 
panels  are  "utilized"  by  HHS  and  would  seem  to  be  covered  by  FACA,  HHS  did  not  intend 
to  control  the  panels  at  the  time  of  their  creation.   The  end  result  is  that  agencies  can  now 
take  advantage  of  judicially  created  loopholes  by  establishing  advisory  conmiittees  without 
any  express  intent  to  use  them,  or  to  have  the  committees  advise  the  public  at  large,  and  then 
subsequently  utilize  those  same  committees  without  having  to  comply  with  FACA. 

While  my  remarks  focused  primarily  on  FACA's  administration,  I  understand  that 
these  oversight  hearings  are  also  covering  FOIA  issues  as  well.    In  that  regard,  I  would  like 
to  bring  to  the  Committee's  attention  a  recent  example  of  abuse  by  the  Department  of  Justice 
in  responding  to  a  request  by  WLF  for  certain  public  documents.    In  what  we  thought  would 
be  a  routine  FOIA  request,  we  asked  DOJ  for  agency  documents  listing  their  criminal 
wetland  enforcement  cases  by  case  name  and  docket  number.    What  we  got  was  a  heavily 
redacted  document  that  deleted  the  name  of  the  personal  defendants,  making  it  impossible  for 
us  to  examine  the  court  records  in  that  case.    The  DOJ's  stated  reason  for  doing  so  was  that 
providing  the  name  of  a  person  who  was  prosecuted  by  DOJ  in  a  public  criminal  trial  would 
somehow  constitute  an  unwarranted  invasion  of  personal  privacy  under  FOIA  and  the  Privacy 
Act.    For  the  Conmiittee's  information,  I  am  attaching  the  relevant  correspondence  with  DOJ 
on  this  matter,  and  with  the  Committee's  permission,  submit  it  for  the  record. 

Thank  you  for  the  opportunity  to  present  our  views  to  the  Committee.    I  will  be  glad 
to  answer  any  questions  that  you  or  the  members  of  the  Committee  may  have. 


167 


Washington  Legal  Foundation 

2009  MASSACHUSETTS  AVENUE.  N  W 

WASHINGTON.  D    C.  20036 

202  5S8-0302 


May  15,  1996 

FREEDOM  OF  n«4FORMATION  APPEAL 

Co-Director 

Office  of  Information  and  Privacy 

U.S.  Department  of  Justice 

Flag  Building 

Suite  570 

Washington,  DC   20530 

Re:  Appeal  in  FOIA  No.  96.035 

Dear  Sir/Madam: 

Pursuant  to  the  Freedom  of  Infomation  Act,  5  U.S.C.  552(a)(6)(A),  and  28  C.F.R. 
16.8(a),  the  Washington  Legal  Foundation  hereby  appeals  the  partial  denial  of  release  of 
agency  documents  requested  in  our  original  FOIA  dated  March  1,  1996. 

In  particular,  we  requested  information  on  criminal  wetland  cases  at  the  post- 
indictment  stage,  particularly  case  names  and  docket  numbers.   Your  reply,  dated  April  16, 
1996  and  received  by  us  on  April  18  (see  attached)  included  a  list  of  29  such  cases.   None  of 
the  cases  included  their  respective  docket  numbers.   More  troubling  was  the  redaction  of  the 
names  of  the  defendants  in  21  of  those  cases.    DOJ's  denial  was  based  on  the  Privacy  Act,  5 
U.S.C.  552a(b),  and  Exemption  7(C)  of  the  Freedom  of  Information  Act  that  relates  to  law 
enforcement  records  that  "could  reasonably  be  expected  to  constitute  an  unwarranted  invasion 
of  personal  privacy. " 

Unless  these  indictments  are  currently  under  seal  and  the  trial  proceedings  have  been 
kept  secret,  we  are  at  a  loss  to  understand  how  the  release  of  the  names  of  the  defendants  in 
a  public  criminal  proceeding  could  possibly  constitute  a  violation  of  the  Privacy  Act  or  an 
"unwarranted  invasion  of  personal  privacy"  under  FOIA.   Furthermore,  it  is  standard 
practice  for  the  U.S.  Attorneys  to  issue  press  releases  when  indictments  are  issued  by  grand 
juries  that  contain  the  names  of  the  defendants  in  wetland  and  other  cases.   If  anything,  it  is 
the  investigation  and  prosecution  of  many  of  these  cases  by  DOJ  and  EPA  that  constitute  an 
unwarranted  invasion  of  personal  privacy  by  the  government,  such  as  the  raid  on  a  lawyer's 
office  in  U.S.  v.  Hartford  Associates  by  no  less  than  ten  FBI  and  EPA  Special  Agents 
searching  the  small  office  for  eight  hours  and  seizing  numerous  confidential  documents,  and 
the  use  of  hidden  video  surveillance  cameras  in  other  cases.    As  we  indicated  in  our  original 
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Washington  Legal  Foundation 

2009  MASSACHUSETTS  AVENUE    N  W. 

WASHINGTON.  O    C     20036 

202  588    03O2 


May  15,  1996 

FREEDOM  OF  INFORMATION  APPEAL 

Co-Director 

Office  of  Information  and  Privacy 

U.S.  Department  of  Justice 

Flag  Building 

Suite  570 

Washington,  DC    20530 

Re:  Appeal  in  FOIA  No.  96.035 

Dear  Sir/Madam: 

Pursuant  to  the  Freedom  of  Information  Act,  5  U.S.C.  552(a)(6)(A),  and  28  C.F.R. 
16.8(a),  the  Washington  Legal  Foundation  hereby  appeals  the  partial  denial  of  release  of 
agency  documents  requested  in  our  original  FOIA  dated  March  1,  1996. 

In  particular,  we  requested  information  on  criminal  wetland  cases  at  the  post- 
indictment  stage,  particularly  case  names  and  docket  numbers.    Your  reply,  dated  April  16, 
1996  and  received  by  us  on  April  18  (see  attached)  included  a  list  of  29  such  cases.    None  of 
the  cases  included  their  respective  docket  numbers.    More  troubling  was  the  redaction  of  the 
names  of  the  defendants  in  21  of  those  cases.    DOJ's  denial  was  based  on  the  Privacy  Act,  5 
U.S.C.  552a(b),  and  Exemption  7(C)  of  the  Freedom  of  Information  Act  that  relates  to  law 
enforcement  records  that  "could  reasonably  be  expected  to  constitute  an  unwarranted  invasion 
of  personal  privacy." 

Unless  these  indictments  are  currently  under  seal  and  the  trial  proceedings  have  been 
kept  secret,  we  are  at  a  loss  to  understand  how  the  release  of  the  names  of  the  defendants  in 
a  public  criminal  proceeding  could  possibly  constitute  a  violation  of  the  Privacy  Act  or  an 
"unwarranted  invasion  of  personal  privacy"  under  FOIA.    Furthermore,  it  is  standard 
practice  for  the  U.S.  Attorneys  to  issue  press  releases  when  indictments  are  issued  by  grand 
juries  that  contain  the  names  of  the  defendants  in  wetland  and  other  cases.    If  anything,  it  is 
the  investigation  and  prosecution  of  many  of  these  cases  by  DOJ  and  EPA  that  constitute  an 
unwarranted  invasion  of  personal  privacy  by  the  government,  such  as  the  raid  on  a  lawyer's 
office  in  U.S.  v.  Hartford  Associates  by  no  less  than  ten  FBI  and  EPA  Special  Agents 
searching  the  small  office  for  eight  hours  and  seizing  numerous  confidential  documents,  and 
the  use  of  hidden  video  surveillance  cameras  in  other  cases.    As  we  indicated  in  our  original 
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request,  the  release  of  the  information  would  assist  us  in  determining  questionable  wetland 
enforcement  practices  that  would  be  of  significant  interest  to  the  public  and  Members  of 
Congress.    In  short,  we  believe  that  DOJ's  reasons  for  withholding  the  release  of  the  agency 
documents  requested  are  frivolous. 

We  expect  a  prompt  and  favorable  disposition  of  this  appeal  with  the  release  of  all 
agency  documents  indicating  the  complete  case  name  and  docket  numbers  in  these  wetland 
cases,  such  as  the  copy  of  the  indictment  in  each  of  those  cases.   Also,  we  would  like  to 
know  the  date  and  source  of  the  redacted  document  that  was  released  to  us  since  there  is  no 
identifying  information  on  the  document  to  enable  us  to  ensure  its  timeliness  and  accuracy. 

If  you  have  any  questions  regarding  this  appeal,  please  feel  free  to  contact  me. 


Sincerely  yours, 

Paul  D.  Kamenar 
Executive  Legal  Director 


end 
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U.S.  Department  of  Justice 

Environment  and  Natural  Resources  Division 


Policy.  Legislalion.  and  Special  Uligalion  Section  Washington.  D.C.     20530 

April  16,  1996 


Paul  D.  Kamenar 
Washington  Legal  Foundation 
2009  Massachusetts  Avenue,  N.W. 
Washington,  D.C.  20036 


Dear  Mr.  Kamenar: 


96.035 


In  response  to  your  Freedom  of  Information  Act  request 
concerning  criminal  wetlands  cases  in  the  past  decade,  please 
find  attached  the  following  document: 

*  List  of  twenty-nine  wetlands  cases. 

We  have  redacted  this  document  in  part  pursuant  to  the 
Privacy  Act,  5  U.S.C.  552a(b),  and  Exemption  7(C)  of  the  Freedom 
of  Information  Act,  5  U.S.C.  552a(b) (7) (C) ,  which  relates  to  law 
enforcement  records  that  "could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of  personal  privacy."   See, 
e.g.,  U.S.  Dept .  of  Justice  v.  Reporters  Committee  for  Freedom  of 
the  Press.  489  U.S.  749  (1989);  SafeCard  Servs.  v.  SEC,  926  F.2d 
1197,  1206  (D.C.  Cir.  1991)  . 

This  determination  may  be  appealed  under  28  C.F.R.  16.8(a) 
and  5  U.S.C.  552(a) (6) (A)  within  thirty  days  of  receipt  of  this 
letter  by  writing  to  the  Co-Director,   Office  of  Information  and 
Privacy,  U.S.  Department  of  Justice,  Flag  Building,  Suite  570, 
Washington  D.C.   20530.   You  should  clearly  mark  your  envelope 
and  letter:  "Freedom  of  Information  Appeal." 
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If  any  further  assistance  is  needed,  please  contact  Jessica 
Wodatch  at  (202)  514-4362. 

Sincerely, 


'^^^^uj^  tJuAL^.^^ 


Louise   F.    Milkman 
Assistant    Chief 


Enclosures 
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There  are  now  29  wetland  cases,  all  of  which  have  reached 
post  -  indictment  disposition. 

US  V.  Interstate  General  Co . ( IGC) ■  et  al ■  (D.Md.) 

US  V. 

US  V.  Action  Cleaning  Corporation  of  San  Dieao 
(S.D.Calif.) 

US  V.  Bethahip-Sabine  Yard  (E.D.Tex.) 


US  V. 

US  V.  Hartford  Associates  (D.Md.) 

US  V.I 

US  V. 


US  V.  Sunrise  Excavation.  Inc..  et  al.  (M.D.Pa.) 

US  V. 

US  V.  Joseph  G.  Enterprises  (S.D.  Calif.) 

US  V. 
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U.S.  V.  The  Bill  L.  Walters  Companies  (BLWC) .  88-Cr.375 
(D.Col.) 

U.S.  V.  Ocean  Sprav  Cranberries.  Inc..  Cr.88-13-N 
(D.Mass.) 


U.S.  V. 
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Mr.  Horn.  Mrs.  Maloney  will  question  you  for  5  minutes.  I  am 
going  to  respond  to  the  rollcall  that  is  going  on  on  the  floor.  She 
will  have  to  leave  after  5  minutes  to  come  over  and  join  me  in  that 
vote.  We  will  be  in  recess  from  between  10  and  15  minutes  in  order 
for  me  to  get  back. 

Mrs.  Maloney.  Thank  you,  Mr.  Chairman. 

I  would  like  to  ask  Mr.  Wagner,  the  President  in  his  1994  report 
to  Congress  on  Federal  advisory  committees  committed  July  10, 
1959,  stated  that  he  directed  GSA  to  review  actions  to  involve  citi- 
zens more  thoroughly  in  the  development  of  decisions.  He  indicated 
a  possible  legislative  proposal  to  promote  such  participation.  And 
your  statement  lists  certain  of  these  actions,  such  as  the  Internet 
and  teleconferencing  of  townhall  meetings.  Please  tell  us  what 
things  GSA  has  done  or  planned  to  help  integrate  the  public  into 
Federal  policy  or  management. 

Before  that,  I  would  really  like  to  ask  the  chairman,  I  am  sure 
he  wouldn't  object  to  submitting  it  into  the  record,  an  article  on  the 
Bush  administration  and  news  media,  the  Reporter's  Committee  on 
the  Freedom  of  the  Press.  They  put  in  such  a  chronology  in  the 
Clinton  administration.  I  think  it  is  only  fair  to  have  the  chro- 
nology likewise  put  in  on  the  Bush  administration.  Hearing  no  ob- 
jection? 

All  right,  thank  you. 

Mr.  Wagner.  I  think  it  would  be  best  if  Mr.  Dean,  who  runs  the 
Committee  Management  Secretariat,  would  address  that  question. 

Mr.  Dean.  I  will  try  to  answer  your  question.  During  the  past  2 
years  there  has  been  an  explosion  across  the  country  for  Federal 
agencies  to  reach  out  and  deal  more  effectively  with  the  public. 
GSA  has  been  looking  at  many  different  ways  to  help  these  agen- 
cies deal  not  only  with  the  FACA  issue,  but  also  to  help  them  ad- 
dress other  tools  that  are  available  to  them  in  terms  of  bringing 
the  public  in  and  giving  them  better  access. 

For  example,  we  have  been  beefing  up  our  training  activities.  We 
have  been  going  to  the  field  and  helping  people  understand  what 
FACA  is  because  until  recently  a  lot  of  folks  in  the  field  didn't  even 
understand  what  the  Federal  Advisory  Committee  Act  was.  They 
couldn't  even  spell  FACA.  We  had  to  go  out  and  reach  out  and 
touch  those  folks.  We  have  been  talking  to  them  and  trying  to  learn 
about  what  they  do  in  the  field,  and  spending  most  of  our  time  in 
Washington  has  been  really  enlightening  to  find  out  what  kind  of 
problems  they  have,  what  kind  of  constituents  they  have,  every- 
thing from  dealing  with  people  in  the  forest  to  dealing  with  urban 
issues  and  so  forth. 

So  we  have  spent  a  considerable  amount  of  time,  for  example, 
working  with  the  folks  involved  in  the  President's  forest  plan  in 
Portland,  OR.  We  have  dispatched  training  people  in  Boise,  ID. 
Folks  involved  in  environmental  issues  spent  a  lot  of  time  in  Den- 
ver working  with  the  Department  of  Energy  to  find  out  what  is 
happening  with  the  cleanup  of  the  nuclear  waste  site.  A  great  deal 
of  what  we  have  learned,  quite  frankly,  is  that  one  size  does  not 
fit  all. 

Mrs.  Maloney.  Has  any  legislation  been  developed,  as  you  sug- 
gested, in  his  directive? 
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Mr.  Dean.  Not  yet,  but  I  think  we  are  still  learning.  The  world 
is  changing  a  lot.  A  lot  of  agencies  are  using  the  Internet,  the 
World  Wide  Web,  they  are  using  satellite  video  conferencing,  they 
are  experimenting  with  a  lot  of  things,  and  we  are  not  quite  sure 
how  it  is  going  to  shake  out.  We  see  a  lot  of  innovative  things  going 
on. 

Mrs.  Maloney.  What  elements  might  any  legislation  develop 
that  you  have  contained?  Have  you  given  any  thought  to  it? 

Mr.  Dean.  I  think  we  have.  I  think  as  Mr.  Wagner  mentioned, 
the  basic  policy  contained  in  FACA  is  sound.  I  think  it  has  with- 
stood the  test  of  time.  First  of  all,  committees  should  be  open  and 
accessible,  and  costs  should  be  contained  and  numbers  reduced  to 
assist  with  the  Government's  needs. 

Again,  what  we  have  learned  is  while  the  process  associated  with 
setting  up  the  committees  at  the  macro  level  is  pretty  straight- 
forward and  streamlined,  the  biggest  complaint — actually  two  big 
complaints — it  takes  too  long  to  create  a  committee  in  a  depart- 
ment, whether  it  is  the  Department  of  Widgets  or  whatever.  The 
internal  process  they  go  through  to  get  management  approval  can 
sometimes  take  days,  weeks,  months,  or  a  year.  That  is  not  nec- 
essarily bad  because  it  depends  upon  what  issue  is  being  discussed. 
You  need  to  get  the  stakeholders  to  agree  that  that  is  a  necessary 
thing  to  do. 

That  is  the  positive  side.  The  downside  is  that — and  we  have 
been  working  with  agencies  on  this — is  to  try  to  find  ways  to  get 
things  done  faster.  If  you  need  a  committee,  it  is  a  validated  re- 
quirement you  shouldn't  have  to  wait  a  year. 

Mrs.  Maloney.  The  committee — the  5-minute  bell  has  been 
called  for  a  vote,  and  we  will  recess  for  10  minutes. 

[Brief  recess.] 

Mr.  Horn.  The  subcommittee  hearing  will  resume.  The  first 
question  I  am  going  to  ask,  let  me  deal  primarily  with  GSA,  but 
on  any  of  these  questions,  you  two  gentlemen  are  welcome  to  chime 
in  on  your  views  also.  This  is  offered  to  me  by  Congressman 
Ramstad  of  Minnesota,  a  venerable  Member  of  the  House,  and  it's 
regarding  the  U.S.  Forest  Service  interpretation  of  the  Federal  Ad- 
visory Committee  Act,  which  you  administer.  And  he  notes,  we 
have  heard  complaints  from  the  public  about  how  the  Federal  Advi- 
sory Committee  Act  has  been  interpreted  by  the  U.S.  Forest  Serv- 
ice in  a  way  that  discourages  citizen  input  on  the  management  of 
Federal  lands.  Among  other  things,  the  Federal  Advisory  Commit- 
tee Act  was  intended  to  prevent  advisory  committees,  which  were 
established  or  utilized  by  Federal  agencies,  from  being  inappropri- 
ately influenced  by  a  special  interest. 

Now,  the  Federal  Advisory  Committee  Act  was  not  intended  to 
prevent  citizen  groups  that  approach  the  Gk)vernment  on  their  own 
initiative  from  providing  input  and  advice.  However,  the  Forest 
Service  has  used  the  Federal  Advisory  Committee  Act  as  a  reason 
to  disband  citizen  work  groups  such  as  those  formed  to  provide 
public  involvement  for  the  limits  of  acceptable  change  process,  re- 
ferred to  in  forest  terminology  as  the  LAC  process. 

The  Forest  Service  has  taken  the  position  that  the  Federal  Advi- 
sory Committee  Act  requires  it  to  reject  consensus-based  informa- 
tion from  citizen  groups.  Can  you  tell  us  why  the  Forest  Service 
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has  taken  such  an  extreme  position  in  its  interpretation  of  the  Fed- 
eral Advisory  Committee  Act  and  what,  if  anjrthing,  is  being  done 
about  it?  And  is  the  General  Services  Administration  aware  of  that 
interpretation? 

Mr.  Wagner.  Mr.  Chairman,  I  think  Mr.  Dean  has  some  specific 
information. 

Mr.  Horn.  Mr.  Dean. 

Mr.  Dean.  Thank  you,  Mr.  Wagner.  Mr.  Chairman,  2  years  ago 
we  were  approached  by  the  Forest  Service  as  they  were  launching 
several  initiatives  to  actively  involve  their  citizens  in  their  pro- 
grams. It  was  brought  to  our  attention  that  the  Forest  Service — 
there  was  some  confusion  over  the  applicability  of  the  Federal  Ad- 
visory Committee  Act  to  pre-existing  groups  such  as  groups  formed 
by  the  citizens  on  their  own  volition  and  whether  or  not  those 
groups  could  come  to  the  Government  and  offer  advice  and  rec- 
ommendations. 

Last  year,  in  the  late  fall,  GSA  and  the  Department  of  Justice 
met  with  the  Forest  Service  and  senior  officials  from  USDA  and  we 
helped  them  craft  a  new  piece  of  guidance  that  was  issued  on  Octo- 
ber 2,  1995,  which  largely  addressed  these  kinds  of  concerns.  The 
Chief  of  the  Forest  Service  has  clarified,  and  I  think  corrected,  the 
earlier  misperceptions  or  confusion  regarding  the  status  of  outside 
groups.  His  guidance  clearly  provides,  for  example,  that  if  citizens 
who  have  created  a  group  on  their  own  initiative  come  to  the  For- 
est Service,  it's  OK  to  meet  with  them  and  to  accept  their  advice 
and  recommendations. 

I  am  not  aware  at  this  point  in  time  of  any  major  problem  across 
the  country  with  regard  to  the  current  guidance.  However,  I  would 
like  to  suggest  that  we  contact  the  Forest  Service  and  see  if  this 
is  still  an  issue  and  if  it  is,  we  would  like  to  work  with  them  on 
training  or  whatever  it  takes  to  clear  it  up. 

Mr.  Horn.  Well,  I  would  appreciate  that.  And  if  you  could,  we 
will  keep  the  record  open  for  a  few  weeks.  We  will  get  an  answer 
from  you,  maybe  jointly  with  the  Forest  Service,  as  to  what  is  the 
situation  now. 

Mr.  Dean.  Sure. 

Mr.  Horn.  Because  I  am  also  going  to  include  in  the  record  an 
article  from  the  fall  1994  issue  of — well,  I  don't  seem  to  have  a  de- 
cent citation  here,  but  it  was  attached  and  we  will  figure  it  out. 
The  headline  is,  "Forest  Service  Disbands  Citizen  Work  Groups, 
Otherwise  Known  As  CWGs,"  and  it  goes  back  to  some  of  the  ex- 
planation of  their  side  at  this  time.  And  I  would  like  to  just  round 
that  out,  because  it  seems  sort  of  silly  to  me  that  you  are  disband- 
ing— or  they  were  disbanding  citizen  work  groups  and  saying, 
sorry,  the  law  says  we  don't  need  you. 

Mr.  Dean.  Mr.  Chairman,  I  do  have  a  copy  of  that  article. 

Mr.  Horn.  What  is  the  source  of  that? 

Mr.  Dean.  It  appears  to  be  a  publication  of  the  Forest  Service  in 
the  Frank  Church  River  of  No  Return  area,  and  I  would  just  like 
to  note  for  the  record  that  this  article  is  dated  in  1994,  which,  of 
course,  is  before  the  Forest  Service  had  changed  its  policy. 

Mr.  Horn.  Yes. 

Mr.  Dean.  I  believe  today  that  we  would  not  see  an  article  of  this 
type  being  published  in  this  area. 
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Mr.  Wagner.  We  will  get  with  the  Forest  Service  and  give  you 
an  up-to-date  status. 

Mr.  Horn.  If  we  have  a  policy  and  a  policy  statement,  let's  put 
that  in  the  record  and  share  it  with  Mr.  Ramstad. 

Mr.  Dean.  We  would  be  happy  to. 

[The  information  referred  to  follows:] 
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Unitsd  States       Forest  Washington      14th  t   Independence  SVI 

Oepartaent  of        fiervie*  Office  P.O.  Box  9S090 

Agriculture  Washington,  DC  20090-6090 

File  Coda  I   1620/1300  Date  i    QQJ    2  [995 

Route  To  t   1000/1600 

Subjesti   Recent  Federal  Advieory  Committee  Act  Interpreratlona 

To J   All  Employeee 

■nie  Forest  Service  has  a  long-standing  tradition  of  providing  opportunities  for 
State,  local,  tribal,  and  private  stalceholdera  to  ahare  with  us  their  values 
and  opinions.   Ef fores  to  infornt  and  involve  the  public  have  yielded 
aubatanclal  benefits  for  everyone  involved.   However,  employees  and  members  of 
the  public  concinue  to  raise  questions  about  the  applicability  of  the  Federal 
Advisory  Committee  Act  (FACA)  to  external  relations. 

Recently,  we  have  been  meeting  with  the  USDA  Office  of  the  General  Counsel, 
USDA  Office  of  White  House  Liaison,  General  Services  Administration,  and 
Department  of  Justice  to  make  sure  we  are  in  compliance  with  FACA  while  being 
responsive  to  our  stiikeholders.   In  light  of  chesa  discussions,  I  have  decided 
to  update  my  policy  letters  of  July  12,  1994,  and  January  17,  1995.   This 
letter  replaces  my  two  previous  letters.   However,  the  public  participation 
principles  described  in  the  July  12,  1994,  letter  hold.   We  can  do  no  lesa  to 
keep  the  best  external  relations  possible.   For  ease  of  reference,  I  reiterate 
them  heret 

Make  It  Timely.   The  process  allows  enough  time  for  the  public  to 
participate  fully,  with  enough  advance  notice  for  all  activities  and  crucial 
points  in  the  process. 

Malce  Vour  process  "Free."   The  public  is  able  to  participate  at  minimum 
cost  and  commitment  of  time,  while  meeting  your  public  involvement  objectives. 

Emphaslxa  Fairness.   Participants  agree  Chat  the  process  is  fair,  chat  all 
views  offered  are  considered. 

Practice  Openness.   Dialogue  is  welcomed  and  facilitated  among  all 
interests.   Anyone  who  wishes  to  participate  can.   Information  to  the  public 
(documents,  etc.)  is  accessible  to  all  and  is  in  language  that  people  can 
understand. 

Make  Involvement  Eaxly  and  Continuous.   The  public  is  involved  from 
beginning  to  end,  and  relationships  are  built  over  the  long  term. 

Make  It  Tangible.   Results  of  the  public's  input  are  clearly  demonstrated, 
and  the  public  understands  how  public  involvement  affected  the  decision  or 
outcome . 
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To  help  clarify  if  PACA  applies  co  meecinga  wlch  oucaide  groups,  I  offer  cheae 
general  guidelines: 

Meetings  With  Stat*/  Local/  and  Tribal  Elected  Officials- -Under  Section  204 
of  the  Unfunded  Mandates  Reform  Act  (Public  Law  l04-«),  meetings  among  Foresc 
Service  personnel  and  elected  officials  of  Stace,  local,  or  tribal  governments, 
or  their  designees,  are  not  subject  to  FACA.   Such  meetings  can  be  held  to 
obcain  consensus  advice  relative  co  che  implemencacion  of  Federal  programs,  or 
fliiBply  for  exchanging  information.   Section  204  is  currently  in  efface. 

Groups  Uot  Controlled  by  the  Federal  GovanuBent--FACA  does  not  apply  to 
groups  eatabllshed,  organized,  and  managed  by  encities  outside  the  Federal 
Government .   Examples  Include  businesses,  environmental  organizations,  trade  or 
industry  associations,  and  citizens'  groups.   You  may  meet  with  such  groups  to 
hear  their  opinions,  views,  and  advice;  however,  no  group  can  become  a 
preferred  source  of  advice  for  the  agency  wlchouc  sparking  FACA  concerns . 
Remember,  too,  that  public  perception  is  everything.   If  people  observe  you 
holding  repeated  private  meetings  with  the  same  group,  they  may  feel  excluded 
and  assume  chat  PACA  committee'formation  requirements  are  being  violated.   Zf 
you  become  aware  of  members  of  the  public  having  such  feelings,  find  a  way  co 
Include  those  clcizens.   Every  interested  party  chac  wishes  co  be  heard,  should 
be  heard.   Not  only  will  you  Chen  receive  a  broader  range  of  views  and 
opinions,  you  will  minimize  any  perception  of  bias  or  unfairness  in  your 
declaionmalcing.   (See  also  Enclosure  1.) 

Make  sure  there  is  sufficient  separacion  between  che  Federal  Government  and 
outside  groups.   The  Federal  Government  cannot  control  the  group,  its 
organization,  or  ics  operaciona,  nor  can  che  Federal  Government  have  someone 
else  establish  a  group  for  it.   Federal  control  would  be  inferred  if  the 
Federal  Governmenc  funds,  seleccs  members,  or  sees  che  agenda  of  the'  group. 
Federal  control  could  also  be  Inferred  if  che  Federal  Governmenc  indireccly 
funds,  seleccs  members,  or  sees  che  agenda  of  a  group. 

Federal  employees  may  attend  meetings  of  groups  not  controlled  by  che 
Federal  Governmenc  and  represent  the  Foresc  Service  at  such  meetings,  as  long 
as  che  Federal  employees  are  noc  in  a  position  to  determine,  directly  or 
indireccly,  che  group's  activities,  and  their  participation  does  not  creace  a 
conflict  of  interest  or  violate  any  other  principle  of  ethical  conduct  as 
codified  in  the  Department  of  Agriculture  "Eii5>loyee  Responsibility  and  Conduct 
Handbook."   However,  do  not  let  any  group  become  a  preferred  source  for 
advice.   Remember  to  practice  the  public  participation  principles  presented  on 
the  previous  page . 

Groups  Controlled  Sven  in  Fart  by  the  Federal  Govemfflant--If  Che  Federal 
Governmenc  organizes  or  controls  even  in  part  a  group  containing  private 
citizens  or  organizations,  there  is  a  high  probability  chac  ic  violates  Che 
committee-formacion  requirements  of  FACA.   Examples  of  groups  noc  covered  by 
FACA  are  included  in  Enclosure  1.   The  two  exemptions  moac  commonly  found  in 
the  Forest  Service  are:   1)  meetings  we  hold  to  obtain  the  advice  from 
individuals  rather  than  consensus  advice  or  recommendaciona  from  groups,  and  2) 
meetings  or  committees  whose  function  is  noc  advice-giving.   Here  is  further 
elaboration: 

Group  is  set  up  to  provide  advice- -If  Federal  employees  seek  advice  from  a 
group,  then  that  advice  must  be  obtained  on  an  individual  basis  without  group 


180 


All  Employees  3 

deliberation.   Yet,  if  you  are  at  a  meeting  and  the  group  chooses  to  offer 
consenBue  advice: 

Explain  CO  the  group  chat  you  convened  them  to  hear  individual  advice, 
not  a  group  consensus. 

Explain  that  group  advice  could  prove  to  be  a  problem  because  they  are 
not  a  chartered  advisory  group.   And  if  you  were  to  accept  their  consensus 
advice,  it  could  be  challenged  in  court  and  the  Forest  Service  could  be 
enjoined  from  using  the  advice--  something  no  one  wants. 

There  are  occasions  when,  in  fact,  what  you  need  is  an  advisory  committee. 
While  Executive  Order  12838  limits  the  number  of  advisory  committees  the 
Department  may  charter,  it  does  not  eliminate  them  completely.   Forward 
requests  for  new  advisory  committees  to  the  Public  Affairs  Office  for  review. 
Any  legitimate  request  will  be  forwarded  to  the  Secretary  and  GSA  for  action. 

The  best  way  to  address  concerns  about  the  committee-formation  requirements  of 
FACA  ia  to  practice  good  public  involvement.   Even  if  you  are  confident  that 
PACA  does  not  apply,  if  you  are  seeking  public  opinions  that  will  influence 
your  decisions,  be  sure  that  it  is  sought  in  the  most  public  manner  possible 
and  made  available  to  the  public  as  a  matter  of  public  record. 

We  will  continue  to  provide  you  with  updated  information  regarding  compliance 
with  FACA.   I  believe  we  are  making  progress  In  removing  real  and  perceived 
barriers  to  working  with  our  intergovernmental  and  public  partners  while 
complying  with  the  law. 


\<b!rt:?^-A,    f}^  ^ihrK^^wv^^^ 


~^/JACK  WARD   THOMAS 
y^  Chief 
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ENCLOSURE  1 


Tha  Code  of  federal  Regulations  addreasea  FACA  In  41  CFR  lOi.   Section 
101-6.1004  lista  «xamplea  of  meetings  or  groups  not  covered  by  FACA.   Here  are 
Che  exemptions  that  would  apply  most  commonly  to  the  Forest  Service: 

(a)   Any  conanlttee  composed  wholly  of  full-time  officer*  or  employees  of 
the  Federal  Oovemment; 

(f)  Any  local  civic  group  whose  primary  function  is  that  of  rendering  a 
public  service  with  respect  to  a  Federal  program,  or  any  state  or 
local  committee,  council,  board,  commission,  or  similar  group 
established  to  advise  or  malce  recommendations  to  State  or  local 
officials  or  agencies; 

(g)  Any  committee  which  is  established  to  perform  primarily  operational  aa 
opposed  to  advisory  functions.  Operational  functions  are  thoae 
specifically  provided  by  law,  such  as  making  or  iirplementing 
Oovcnunent  decisiona  or  policy.   An  operational  connittee  may  be 
covered  by  the  Act  if  it  becomes  primarily  advisory  in  nature.   It  is 
Che  responsibility  of  the  administering  agency  to  determine  whether 
such  a  committee  is  primarily  operational.   If  so,  it  would  not  fall 
under  the  requirements  of  the  Act  and  this  aubpart,  but  would  continue 
to  be  regulated  under  relevant  laws,  subject  to  the  direction  o£  the 
President  and  the  review  of  the  appropriate  legislative  committees; 

(h)   Any  meeting  initiated  by  the  President  or  one  or  more  Federal 

official  (s)  for  the  purpose  of  obtaining  advice  or  recommendations 
from  one  individual; 

(i)   Any  meeting  initiated  by  a  Federal  official (s)  with  more  than  one 
individual  for  the  purpose  of  obtaining  the  advice  of  individual 
attendees  and  not  for  the  purpose  of  utiliilng  the  group  to  obtain 
consensus  advice  or  recommendations.   However,  agencies  should  be 
aware  that  such  a  group  would  be  covered  by  the  Act  when  an  agency 
accepts  the  group's  deliberations  as  a  source  of  consensus  advice  or 
recommendationa ; 

(j)   Any  meeting  initiated  by  a  group  with  the  Preaident  or  one  or  more 
Federal  official (s)  for  the  purpose  of  expressing  the  group's  views, 
provided  that  the  President  or  Federal  official (a)  does  not  use  the 
group  recurrently  as  a  preferred  source  of  advice  or  recommendations; 

(1)   Any  meeting  with  a  group  initiated  by  the  President  or  one  or  more 
Federal  official (a)  for  the  purpose  of  exchanging  facts  or 
information. 
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Mr.  Horn.  Let  me  go  into  some  general  questions  on  advisory 
committees.  In  a  study  the  General  Accounting  Office  did,  and  I 
think  you  referred  to  it  in  1987,  there  were  992  advisory  commit- 
tees, consisting  of  19,837  members.  That  cost  to  the  Government 
was  $79  million. 

Now,  according  to  the  information  supplied  by  GSA,  there  are 
currently  967  advisory  committees,  which  are  less  advisory  commit- 
tees, consisting  of  over  30,000  members,  which  are  roughly  one- 
third  more.  It  went  from  20,000  to  30,000,  costing  the  Federal  Gov- 
ernment an  estimated  $160  million,  roughly  double  the  amount  in 
1987.  And  the  actual  1994  figure  here  was  $133  million. 

Now,  the  question  is  obvious.  Isn't  the  Federal  Advisory  Commit- 
tee Act's  purpose  to  reduce  the  number  of  these  committees  and 
their  cost  to  the  government? 

Mr.  Wagner.  Before  passing  the  question  on  to  Mr.  Dean,  who 
has  some  specific  figures  on  the  dollars,  I  would  agree  that  one  of 
the  purposes  of  the  Federal  Advisory  Committee  Act  is  to  minimize 
costs,  but  I  think  it's  also  important  that  we  focus  on  the  level 
playing  field,  the  giving  of  access.  Sometimes  I  get  concerned  that 
in  our  desire  to  have  cost-effectiveness,  which  is  important  within 
the  various  processes  that  we  run,  we  also  want  openness — it  is 
better  sometimes  to  have  an  advisory  committee  and  spend  some 
money  than  it  would  be  to  have  no  advisory  committee  at  all. 

But  we  also  share  your  concern  in  terms  of  cost.  We  have  taken 
some  steps  in  that  direction.  I  believe  Mr.  Dean  has  some  specifics 
on  what  those  trends  are  doing. 

Mr.  Horn.  Please. 

Mr.  Dean.  Mr.  Chairman,  I  would  like  to,  if  there's  no  objection, 
talk  a  little  bit  about  what  the  administration  has  done  to  reduce 
the  number  of  cost  of  advisory  committees.  In  February  1993,  as 
one  of  his  first  official  acts,  President  Clinton  signed  Executive 
Order  12838,  which  addressed  the  questions  you  posed. 

He  directed  the  executive  branch  to  terminate  at  least  one-third 
of  the  number  of  so-called  discretionary  committees.  Discretionary 
committees  are  defined  as  those  which  are  created  under  the  gen- 
eral authority  of  agencies  or  those  which  are  authorized  by  Con- 
gress, but  which  are  not  directed. 

At  the  time,  we  had  a  baseline  based  upon  the  end  of  1992  num- 
bers of  801  discretionary  committees  and  we  terminated  267,  actu- 
ally 284  of  those  groups,  and  the  President  has  set  an  effective  ceil- 
ing of  534  discretionary  committees  that  is  currently  in  effect.  I 
would  like  to  note  for  the  record  that  we  have  maintained  that  ceil- 
ing and  we  are  presently  24  committees  under,  as  a  matter  of  fact. 

Mr.  Horn.  In  other  words,  if  you  want  a  new  committee  some- 
where in  the  executive  branch,  you — and  you  are  near  the  ceiling, 
there  would  have  to  be  a  tradeoff  of  closing  down  another  commit- 
tee? 

Mr.  Dean.  Quite  possibly.  Quite  possibly.  This  is  a  process  that 
is  designed  to  continually  review  the  viability  of  existing  groups.  It 
is,  in  effect,  forcing  agencies  to  make  choices.  What  the  President 
was  trying  to  do,  I  believe,  was  to  terminate  committees  that  were 
marginal  or  committees  that  were  duplicating  effort  between  other 
committees  or  other  agencies,  to  try  to  see  if  we  could  save  some 
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money,  save  some  resources  and  focus  our  attention  on  groups  that 
had  a  higher  priority. 

Mr.  Horn.  The  question  would  be,  who  decides  when  these  advi- 
sory committees  are  unnecessary  or  dupHcative?  Is  that  the  agency 
head  in  which  the  number  of  advisory  committees  exist?  Is  it  GSA? 
Is  it  the  White  House?  Where  does  responsibihty  rest? 

Mr.  Dean.  The  responsibihty  rests  with  the  agency  head.  The 
way  this  process  works  is,  agencies  are  given  flexibiUty  within  their 
assigned  ceihngs  to  determine  which  committees  stay  and  which 
committees  go. 

We  do  provide  agencies  with  input  based  upon  their  annual  re- 
port submissions  that  we  get  each  year  as  to  what  we  think  are 
the  marginal  committees,  the  committees  that  perhaps  are  not  as 
strong  as  some  of  the  other  ones,  and  we  give  them  advice  on  what 
we  think.  OMB  will  also  give  agencies  advice,  but  it's  the  agency's 
responsibility  to  really  manage  their  advisory  committee  program 
and  to  live  within  those  ceilings. 

Mr.  Horn.  I  have  served  in  the  past  on  some  of  these  advisory 
committees  and  I  must  say,  they  were  excellent  committees.  They 
are  a  hard  working  group  of  people,  a  group  of  experts  you  couldn't 
get  without  very  high  cost  in  the  private  sector.  They  were  giving 
days  to  Government  policy  and  really  taking  days  out  of  their  par- 
ticular career  to  do  it,  even  though  they  were  only  reimbursed  for 
actual  expenses,  that  kind  of  thing.  So  I  have  had  a  lot  of  faith  in 
many  of  these  advisory  committees,  but  I  will  tell  you,  one  thing 
that  sort  of  worries  me  is  the  idea  of  these  notational  run  advisory 
committees,  where  it  seems  the  staff  runs  them,  sends  memoranda 
around  which  advisory  committee  members  initial. 

And  I  would  think  the  whole  purpose  of  an  advisory  committee 
is  to  bring  people  that  represent  different  views  of  a  particular  area 
of  public  policy  together,  let  them  share  those  views,  let  them  build 
a  consensus,  let  them  sort  out  what  ought  to  be  the  policy  thrusts, 
what  are  the  priorities,  so  forth.  I  helped — two  of  us  wrote  the  law 
for  the  National  Institute  of  Corrections,  which  is  partly  an  advi- 
sory committee,  but  also  an  operating  agency. 

The  advisory  committee  actually  has  the  authority  to  recommend 
the  director  to  the  Attorney  General,  and  we  also  built  in  six  top 
Federal  officials  with  a  series  of  categories  of  practitioners,  people 
that  are  interested  in  the  field,  so  forth.  So  it  was  the  only  place 
in  Washington  where  you  had  those  six  different  agency  heads  or 
subheads,  met  together  to  talk  about  a  common  subject.  This  was 
way  before  the  drug  czar  bit.  In  fact,  we  helped  suggest  the  drug 
czar  bit.  But  I  think  they  are  useful  in  that  sense  but  not  with  the 
idea  of  just  sending  around  memoranda  and  not  having  them  meet, 
not  having  a  dialog  where  people  will  change  their  views  based  on 
the  expressions  there  and  learning  something  about  the  subject.  So 
how  many  of  those  sort  of  notational  advisory  committees  are  still 
floating  around? 

Mr.  Dean.  Mr.  Chairman,  I  cannot  answer  your  question  because 
I  don't  have  any  firsthand  knowledge  of  those  kinds  of  groups. 

Mr.  Horn.  OK. 

Mr.  Dean.  However,  I  would  like  to  say  while  we  don't  do  as 
much  as  we  would  like,  we  do  try  to  get  the  staff  out  to  attend 
meetings  or  to  review  minutes  as  much  as  we  can.  With  so  many 
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meetings  and  minutes  to  acquire,  of  course,  it's  impossible  to  get 
a  real  good — a  real  good  sense  of  what's  going  on. 

But  one  of  the  things  that  the  minutes  tell  you,  or  attending  a 
meeting  will  tell  you,  it  will  give  you  a  strong  sense  as  to  how  the 
meeting  is  being  run.  We  share  your  concerns  that  advisory  com- 
mittee meetings  should  not  be  rubber  stamps. 

Mr.  Horn.  Right. 

Mr.  Dean.  They  should  not  be. 

Mr.  Horn.  It  should  be  a  vigorous  dialog,  to  get  your  money's 
worth  or  lack  of  money's  worth  as  the  case  may  be. 

Mr.  Dean.  Right.  Nor  should  it  be  meetings  where  the  members 
are  brought  in  and  literally  briefed  to  death  and  sent  home  groggy. 

Mr.  Horn.  That's  right.  Weary. 

Mr.  Dean.  Yes.  It  should  be  a  give  and  take  type  of  discussion. 

Mr.  Horn.  Now,  are  you  at  GSA  familiar  with  the  Administra- 
tive Conference's  fmal  recommendations  that,  as  I  gather,  included 
a  pilot  program  allowing  for  more  closed  meetings?  Has  that  rec- 
ommendation come  across  your  purview? 

Mr.  Dean.  For  advisory  committees? 

Mr.  Horn.  Yes,  as  I  understand  it. 

Mr.  Dean.  I  am  not  aware  of  that,  no. 

Mr.  Horn.  No. 

Mr.  Dean.  We  had  worked  closely  with  agencies,  but  I  was  not 
aware  that  they  were  applying  that  to  the  actual  advisory  commit- 
tees. 

Mr.  Horn.  Mr.  May,  you  were  involved  with  the  Administrative 
Conference. 

Mr.  May.  Yes,  Mr.  Chairman,  I  think  that  recommendation  re- 
fers to  changes  in  the  Sunshine  Act,  possibly,  and  I  am  familiar 
with  it. 

Mr.  Horn.  I  see. 

To  whom  would  that  relate,  to  which  instrumentalities  or  enti- 
ties? Would  that  relate  to  advisory  committees? 

Mr.  May.  No.  It  would  really  relate  to  the  agencies  which  are 
covered  by  the  Sunshine  Act.  If  I  may,  Mr.  Chairman,  basically, 
what  the  Administrative  Conference  concluded,  and  I  referred  to  a 
committee  that  was  put  together  to  study  this,  actually,  Mr. 
Kamenar,  sitting  to  my  left — I  referred  to  public  interest  members 
of  that  committee  and  Mr.  Kamenar  was  one  and  also  another  pub- 
lic interest  representative  was  Alan  Morrison  of  the  Public  Citizen 
Litigation  Project.  These  two  gentlemen  occupy  probably  fairly  dis- 
parate ends  of  the  political  spectrum,  but  they  both  agreed  the 
Sunshine  Act  really  wasn't  working  that  well  and  so  the  rec- 
ommendation was  that  at  least  on  a  pilot  project  basis,  the  Con- 
gress ought  to  change  the  act  so  that  the  commissioners  could  meet 
in  private  if  they  detailed  a  summary  of  their  meeting  and  put  it 
in  the  public  record  shortly  after  the  meeting,  so  that  they  could 
have  collegial  discussions. 

But  another  significant  part  of  the  recommendation  was  that  in 
order  to  participate  in  this  pilot  program,  the  agency  would  have 
to  agree  not  to  use  circulation  or  notation  voting  for  important  sub- 
stantive actions,  because  as  you  know,  the  Sunshine  Act  doesn't 
prohibit  an  agency  from  taking  action  by  circulating  written  pro- 
posals at  all.  It  only  applies  to  something  that  comes  within  the 
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definition  of  a  meeting.  So  when  an  agency  votes  on  an  item  by  cir- 
culation, of  course,  the  pubHc  has  had  no  access  to  that  decision- 
making process. 

So  the  idea  of  the  committee  was  that,  if  we  could  reduce  circula- 
tion voting  so  that  agencies — agency  members  always  vote  in  a 
public,  open,  regularly  scheduled  meeting  so  that  the  public  can 
hear  them  announce  and  explain  their  actions,  if  we  would  do 

Mr.  Horn.  Let  me  interrupt,  if  I  might.  Do  they  really  explain 
their  actions?  They  don't  explain  the  reasoning  that  led  to  it  be- 
cause that  fight  has  occurred  behind  closed  doors. 

Mr.  May.  Well,  that's  a 

Mr.  Horn.  Hasn't  it? 

Mr.  May.  That's  exactly  right.  I  mean,  the  problem  is,  what  I 
should  have  said,  is  that  at  the  Sunshine  Act  meetings,  Mr.  Chair- 
man, they  announce  their  position,  really.  They  usually  don't  ex- 
plain much,  but  the  one  thing  that  most  people  agree  doesn't  hap- 
pen is  that  they  don't  debate,  or  there's  not  a  back  and  forth  or  a 
deliberative  process,  and  that's  really  the  problem. 

They  come  in  to  a  meeting  and  they  will  announce  that  I  am 
going  to  vote  for  so  and  so,  but  you  really  don't  have  that  debate. 
It  takes  place  now  behind  closed  doors  and  it  takes  place  by  virtue 
of  the  staff  members  of  the  commissioners  meeting  so  that  they  can 
negotiate,  report  back  to  their  principals,  to  the  commissioners.  Or 
the  commissioners  can  have  a  one-on-one  meeting  with  another 
commissioner,  if  there  are  more  than  three  members. 

If  it's  only  a  three-member  agency,  they  can  never  talk  to  each 
other.  If  there  are  only  three  members,  it's  impossible.  So  we  think 
there  really  should  be  changes  and  that  with  these  changes,  if 
there  were  a  pilot  program  that — the  public  could  actually  gain 
greater  access  by  knowing  what's  happened  in  this  deliberative 
process,  letting  the  commissioners  meet  and  we  could  also  reduce 
the  circulation  or  notation  voting  to  which  the  Sunshine  Act  doesn't 
even  apply. 

Mr.  Horn.  Well,  I  am  curious,  what  type  of  agencies  or  what  spe- 
cific agencies  feel  hurt  by  the  existing  law  which  says  meet  in  the 
open  unless  you  meet  certain  specified  criteria,  which  permits  you, 
let's  say,  on  a  land  purchase  and  hiring  of  legal  counsel,  discussing 
legal  cases,  whatever,  what  agencies  are  seeking  this? 

Mr.  May.  Most  of  the  agencies.  You  know,  we  had  a  public  hear- 
ing at  which  commissioners 

Mr.  Horn.  In  other  words,  everybody  is  a  suspect  in  this? 

Mr.  May.  Yes,  that's  the  problem.  In  order  to  believe  the  Sun- 
shine Act,  you  know,  the  problem  is  with  the  agency  members.  You 
would  have  to  really  believe  all  of  the  agency  members  in  Washing- 
ton, and,  you  know,  I  don't  know  exactly  how  many  that  includes 
but  a  heck  of  a  lot.  You  have  to  believe  that  they  really,  you 
know 

Mr.  Horn.  Does  that  include  the  Members  of  Congress? 

Mr.  May  [continuing].  Want  to  operate  that  way  and  don't  want 
to — or  just  operate  in  bad  faith.  And  I  think  that's  not  really  realis- 
tic to  think  that  they  all  want  to  operate  that  way.  But  what  they 
almost  all  universally  say,  both  in  public — we  had  a  lot  of  public 
testimony — is  that  you  just  can't  have  a  real  deliberative  process 
that  takes  place  in  public  and  so,  therefore,  the  Sunshine  meetings 
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are  meetings  that,  again,  in  which  the  commissioners  come  in  and 
say,  this  is  my  position  but  they  are  not  really  deliberating  and  the 
inability  for  them  to  deliberate  in  private — this  is  really  the  key 
point. 

The  Administrative  Conference  found,  this  has  been  found  by 
other  studies  as  well,  that  the  inability  to  deliberate  in  private  in 
a  coUegial  way  impacts  the  coUegial  relationships  of  the  agencies 
and,  therefore,  when  Congress  establishes  a  multimember  agency, 
to  get  the  benefit  of  a  group  of  people  working  together,  they  don't 
really — they  are  not  able  to  work  together  in  a  coUegial  way. 

Mr.  Horn.  Well,  how  do  the  GSA  people  and  how,  Mr.  Kamenar, 
how  do  you  all  feel  about  it?  I  mean,  is  it  possible  for  members  of 
an  advisory  committee,  30,000  of  them,  to  sit  down  in  public  and 
hammer  out  an  issue,  even  though  some  of  them  are  on  there  be- 
cause of  their  specific  semi-extreme  views,  be  they  left  or  right,  and 
come  to  a  solution  in  terms  of  how  you  try  to  solve  a  particular 
agency  problem?  Have  you  heard  and  seen  of  these  difficulties? 

Mr.  Wagner.  Well,  we  have.  On  the  advisory  committee  meet- 
ings, some  of  them  are  opened  and  some  of  them  are  closed.  I  will 
yield  to  Mr.  Dean  on  that.  I  am  not  sure  how  applicable  what  we 
know  about  advisory  committees  would  apply  to  a  body  like,  and 
I  believe  Mr.  May  is  referring  to  bodies  like  the  Federal  Commu- 
nications Commission,  and  they  just  may  be  different. 

Mr.  Horn.  Well,  that's  a  different  type  of  organ.  That's  a  quasi- 
judicial,  administrative,  legislative  independent  agency  and  it  isn't 
just  any  other  advisory  committee,  where  you  have  people  change. 
Those  people  are  nominated  by  the  President  of  the  United  States, 
confirmed  by  the  Senate  of  the  United  States.  So  I  think  they  are 
far  different  than  the  categories  I  thought  we  were  talking  about, 
that  have  30,000  individuals  spread  over  several  hundred  advisory 
committees. 

Mr.  Wagner.  But  if  I  understood  Mr.  May,  it — ^your  comments 
applied  to  entities  like  the  Federal  Communications  Commission. 

Mr.  Horn.  OK.  Are  they  only  applied  to,  say,  the  Federal  Trade 
Commission  and  those? 

Mr.  May.  The  Federal  Trade  Commission,  the  Securities  and  Ex- 
change Commission,  the  Federal  Communications  Commission, 
Commodities  Futures  Trading  Commission.  It  applies  to  the  inde- 
pendent regulatory  commissions. 

Mr.  Horn.  OK.  So  it  was  not  thought  to  apply,  then,  to  these  ad- 
visory committees? 

Mr.  May.  No.  But  if  I  can  comment  on  this  and  then  Mr. 
Kamenar  might  as  well.  But  I  think  the  advisory — to  my  way  of 
thinking,  the  advisory  committees  are  in  somewhat  of  a  different 
situation  in  that  they  are  constituted  to  focus  on  one  subject.  They 
are  put  together  and  there's  a  topic,  whatever  it  is,  and  they  focus 
on  that  subject  and  I  think  when  they  meet  in  public,  they  are  all, 
you  know,  concentrating  on  that  one  area. 

The  problem  with  an  agency  like  the  FCC  or  whatever  is  that, 
just  from  an  administrative  efficiency  point  of  view  as  well,  they 
have  multiple  agendas.  If  you  go  to  an  FCC  meeting,  there  may  be 
12 — 10  or  12  items  they  are  considering  in  a  Sunshine  meeting  and 
this  happens  every  2  weeks.  And  one  problem  with  the  way  the 
Sunshine  Act  works  is  for  them  to  want — and  these  items,  they  are 
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looking  at  rulemakings  and  policies  and  whatever.  They  are  coming 
around  all  the  time. 

In  order  to  have  any  discussion  about  any  of  those  items,  as  op- 
posed to  this  one  topic,  for  a  Federal  advisory  committee,  they  have 
to  have  the  advance  public  notice,  the  7  days'  notice.  And  again, 
these  things  are  coming  along  on  a  continual  basis  and  it's  just 
very  difficult  to  do  that  from  an  efficiency  point  of  view,  as  well. 

Mr.  Kamenar.  I  would  just  like  to  comment  a  little  bit  more  on 
that.  I  think  where  the  Federal  Advisory  Committee  Act  comes  in 
in  the  whole  process  is  that  act  is  essentially  an  amalgam  between 
FOIA  and  the  Sunshine  Act  so  that  advisory  committee  meetings 
for  the  most  part  must  comply  with  the  Sunshine  Act  in  terms  of 
deciding  when  they  can  open  their  meetings  and  when  they  can 
close  them. 

In  terms  of  the  problem  of  whether  they  avoid  meeting  at  all  be- 
cause of  the  constraints  of  the  Sunshine  Act  as  incorporated  into 
the  Federal  Advisory  Committee  Act,  many  of  these  members  are 
from  disparate  parts  of  the  country  and  so  forth.  It  doesn't  seem 
to  me  that  that  is  essentially  a  problem  as  it  is  when  you  have 
members  of  a  commission  that  are  on  the  same  floor  of  an  office 
that  meet  each  other  in  the  elevator  and  so  forth.  Are  they  starting 
a  meeting  or  not,  or  should  they  be  talking  to  each  other? 

So  I  think  that  problem  is  not  as  much  there,  although  as  I  told 
you  in  my  testimony  you  had  the  Sentencing  Commission  which 
has  an  advisory  committee  of  people  in  the  D.C.  area  that  refuse 
to  meet  in  the  open,  sa3dng  that  this  law  doesn't  apply  to  them  and 
that  it  shouldn't  apply  to  them.  They  said  it  would  inhibit  their  ro- 
bust give  and  take,  of  exchange  of  ideas. 

I  think  they  were  basically  exaggerating  that  concern,  because  I 
think  preeminent  here  is  the  fact  that  these  are  open  Government 
laws,  that  they  are  there  for  the  public  interest;  the  public  is  enti- 
tled to  know  what's  going  on.  The  report  that  the  administrative 
conference  came  out  with  I  thought  was  a  reasonable  approach  to 
try  to  have  both  of  those  interests  taken  together  to  have  some 
kind  of  a  compromise  measure  there  that  would  serve  both  of  those 
interests  as  well. 

I  attended  an  advisory  committee  just  last  week  of  the  EPA's 
Clean  Air  Act  Advisory  Council,  and  the  debate  was,  I  thought, 
fairly  robust.  There  were  a  couple  of  people  there  who  were  clearly 
wanting  to  object  to  where  they  thought  the  committee  was  going, 
but  at  the  same  time,  there  is  that  concern  in  terms  of  advisory 
committees  are  supposed  to  be  essentially  independent.  Our  con- 
cern is  that  in  some  cases  advisory  committees  are  beholden  to 
their  parent  agency  and  may  hedge  their  views  to  that  agency  for 
fear  of  maybe  not  being  nominated  to  the  committee  again  if  they 
don't  give  the  right  recommendation  or  what  have  you.  We  have  to, 
of  course,  rely  on  the  integrity  of  the  members  to  do  that. 

But  one  final  point  with  respect  to  the  Executive  order  reducing 
the  number  of  committees.  I  suspect  that  what  may  be  happening 
in  some  of  these  cases  is  that  on  paper,  the  committee  may  be  abol- 
ished, but  then  it  is  moved  as  a  subcommittee  of  another  advisory 
committee  so  it's  still  there,  and  there's  a  little  shell  game  going 
on  there. 

Mr.  Horn.  They  are  prolific  as  ameba. 
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Before  yielding  to  Mrs.  Maloney,  just  let's  round  this  out.  The 
staff  is  instructed  to  write  the  various  Federal  commissions  as  to 
their  reaction  to  that  Administrative  Conference  proposal  and  we 
will  get  their  views  in  the  record.  So  at  least  they  can't  say  they 
weren't  heard.  I  am  sorry  we  didn't  have  some  of  them  here.  I 
didn't  know  it  was  limited  strictly  to  them. 

The  ranking  member,  Mrs.  Maloney  of  New  York. 

Mrs.  Maloney.  Thank  you,  Mr.  Chairman. 

Mr.  May,  the  conference  hearing  that  you  had  mentioned  and  the 
chairman  mentioned  last  October,  several  press  groups  raised  a 
number  of  concerns  about  your  committee's  recommendations  for 
changes  in  the  Sunshine  Act,  some  of  which  were  critical.  Would 
you  summarize  the  concerns  that  they  raised? 

Mr.  May.  Yes.  I  think  I  would  characterize  it  this  way:  I  think 
the  press  groups  would  say — and  they  did  say  in  their  testimony 
before  the — we  had  a  public  hearing  of  the  Administrative  Con- 
ference Committee,  and  they  said  they  agreed  that  the  Sunshine 
Act  doesn't  work  very  well  presently  because  when  you  go  to  the 
meetings,  they  are  pretty  much  sterile  affairs,  as  I  have  character- 
ized them.  So  I  think  they  would  agree  with  that.  And  where  they 
disagree  is  then  what  to  do  about  it. 

And  their  view  is  that  public  officials,  the  agency  members  are 
public  officials  and  they  should  debate  in  public  and  they  shouldn't 
be  afraid  to  debate  in  public  and  so  forth  and  that  it's  really  the 
commissioners  that  need  to  change  and  we  don't  need  to  change 
the  act. 

And  I  think  the  Administrative  Conference  Committee,  which, 
again,  had  a  public  watch  group  representation,  just  felt  like  that 
realistically  was  not  the  answer  and  that  there  ought  to  be  changes 
in  the  act.  So  I  would  say  that  their  view  was  that  the  agency  offi- 
cials just  need  to  change. 

Mrs.  Maloney.  Recently,  when  we  passed  a  procurement  reform 
on  the  Federal  level,  immediately  States  and  cities  are  sort  of  fol- 
lowing our  lead,  calling,  wanting  copies  and  indicating  that  they 
are  going  to  change  their  procedures  to  meet  the  Federal  standard. 
Many  people  fear  that  if  we  change  the  sunshine  law  on  the  Fed- 
eral level,  allowing  more  private  meetings  or  behind-the-scenes 
meetings,  that  immediately  State  and  local  governments  would  fol- 
low suit  and  change  their  laws  to  coincide  with  the  Federal  direc- 
tive. 

Do  you  see  that  as  a  problem  or  do  you  share  that  fear? 

Mr.  May.  Not  really.  I  mean,  I  am  not  an  expert  on  how  the 
States  and  localities  would  operate,  but  I  don't  think  certainly  they 
wouldn't — they  wouldn't  have  to  follow  the  Federal  Government. 
And  I  guess  I  would  say  more  to  the  point 

Mrs.  Maloney.  Many  times  they  do,  though. 

Mr.  May.  They  may.  I  just  don't  know.  But  I  would  say  actually 
that  some  of  the  State  and  Federal  laws  which  are  held  up  as  sun- 
shine laws  and  which  are  called  sunshine  laws,  they  don't  all  oper- 
ate in  the  same  way  that  the  Federal  law  does  in  this  sense,  that 
they  don't  necessarily — some  do  and  others  don't,  but  they  don't  all 
prohibit  some  of  the  preliminary  types  of  meetings  that  are  prohib- 
ited under  the  Federal  law. 
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Now,  they  do  require  that  when  a  city  council  has  a  meeting  that 
it  hold  the  meeting  in  public  or  that  some  State  boards  do,  but  they 
don't  operate  in  the  same  way  in  terms  of  prohibiting  all  of  the  pre- 
liminary deliberations  that  tend  to  be  prohibited  under  the  Federal 
law. 

Mrs.  Maloney.  Mr.  Wagner,  and  Mr.  Dean,  you  mentioned  ear- 
lier the  President's  letter  which  was  forwarded  to  Congress,  his 
proposal  to  eliminate  31  statutory  advisory  committees  and  the  Ex- 
ecutive order  to  terminate  one-third  of  advisory  committees.  And  I 
would  like  to  ask  you,  since  this  directive  has  gone  into  effect,  how 
many  new  agency  advisory  committees  have  been  approved  by 
0MB  since  the  Executive  order? 

Mr.  Dean.  I  don't  have  a  precise  figure,  Congresswoman,  on  that. 
I  brought  the  numbers  of  the  committees  that  currently  exist  today 
in  the  aggregate. 

Mrs.  Maloney.  Do  you  have  any  information  that  you  could 
show  us,  a  breakdown  by  agency,  of  advisory  committees 

Mr.  Dean.  Yes,  I  do. 

Mrs.  Maloney  [continuing].  And  the  purpose  of  them? 

Mr.  Dean.  Yes,  I  do.  I  would  be  happy  to  provide  that  to  you. 

Mrs.  Maloney.  I  would  love  a  copy  of  that  for  my  office,  and  pos- 
sibly the  chairman  would,  too. 

Mr.  Horn.  Yes. 

Mr.  Dean.  Sure. 

Mrs.  Maloney.  The  across  the  board 

Mr.  Horn.  I  might  add  that  that  will  be  put  in  the  record,  with- 
out objection. 

Mr.  Dean.  We  will  provide  that. 

[The  information  referred  to  follows:] 


190 


List  of  all  discretionary  Federal  Advisory  Committees  created  since  E.O. 
12838  was  issued  on  February  10,  1993. 


Provided  in  response  to  Congresswoman's  Maloney's  request  on  page  214  of  the 
transcript  of  the  June  13,  1996  hearing  before  the  House  Subcommittee  on 
Government  Management,  Information  and  Technology. 
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List  of  all  Federal  Advisory  Committees  by  agency,  function,  authority  and 
GSA  Committee  ID. 


Provided  in  response  to  Congresswoman's  iVIaloney's  request  on  page  214  of  the 
transcript  of  the  June  13,  1996  hearing  before  the  House  Subcommittee  on 
Government  Management,  Information  and  Technology. 


KEY  TO  ACRONYMS: 

AUTH  (Authority) 

STAT:  Directed  by  Statute 

AUTH:  Authorized  by  Statute 

AGEN:  Created  by  Agency 

PRES:  Created  by  Presidential  Directive 


FUNCTION 

NSPA: 

Non-Scientific  Program  Advisory 

NPI: 

National  Policy  Issue 

STPA: 

Scientific-Technical  Program  Advisory 

GR: 

Grant  Review 

REGNEG: 

Regulatory  Negotiating 

STATUS 

C: 

Continuing 
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Mrs.  Maloney.  The  across-the-board  one-third  cut  in  agency  ad- 
visory committees  must  have  caused  a  lot  of  dislocations,  delays, 
and  complications.  Has  that  been  the  case?  What  has  been  done  to 
diminish  such  possible  effects?  Was  there  a  problem  with  this  one- 
third  requirement  diminishing? 

Mr.  Dean.  Initially,  there  was  a  lot  of  concern,  particularly  in  the 
science  agencies,  as  to  how  this  process  would  work.  For  example, 
I  know  in  HHS  and  NIH,  which  does  a  lot  of  grant  review  through 
advisory  committees,  there  were  some  concerns  about  the  disrup- 
tion in  terms  of  handling  the  caseload.  For  that  reason,  we  worked 
with  them  and  0MB  to  work  out  a  plan,  if  you  will,  that  addressed 
that  concern.  And  so  they  weren't  forced  to  do  it  by  the  end  of  the 
fiscal  year.  We  gave  them  an  extension,  and  I  believe  that  they 
have  successfully  met  that  challenge.  There  are  no  problems,  that 
I  am  aware  of,  in  that  area. 

Mrs.  Maloney.  Do  you  believe  that  Congress  should  place  a  ter- 
mination date  on  all  statutory  advisory  committees? 

Mr.  Dean.  The  short  answer  to  your  question  is,  yes. 

Mrs.  Maloney.  You  do? 

Mr.  Dean.  As  a  matter  of  fact,  I  would  like  to  mention  that  the 
administration,  including  the  Vice  President,  of  course,  has  asked 
Congress  to  do  two  things:  First,  is  to  show  restraint  in  creating 
new  statutory  committees  in  the  first  place,  and  the  reason  for  that 
is  we  would  like  to  be  able  to  work  with  Congress  to  choose  the  tool 
that  fits  best  in  terms  of  meeting  the  public  participation  initiative 
or  objective,  and  a  statutory  committee  is  not  always  the  best  thing 
to  do.  We  would  like  to  see  what  the  other  options  are. 

Second,  the  President  has  asked  Congress  to  take  a  look  at  the 
inventories  of  existing  statutory  groups  to  see  which  of  those  could 
be  terminated.  Currently,  there  are,  I  believe,  421  committees  di- 
rected by  statute,  and  while  I  would  certainly  not  recommend  that 
all  of  them  be  terminated  because  many  of  them  do  good  work,  it 
certainly  provides  a  starting  point  to  look  at  this. 

Mrs.  Maloney.  Do  you  think  you  should  sunset  them  every  5 
years?  What  would  you  do  to  control  it? 

Mr.  Dean.  The  Federal  Advisory  Committee,  as  a  course,  pro- 
vides for  a  2 -year  sunset 

Mrs.  Maloney.  A  2-year  sunset. 

Mr.  Dean  [continuing].  Of  the  committees  that  are  created  by  the 
executive  branch.  My  suggestion,  my  commonsense  suggestion,  is 
to  impose  a  similar  requirement  for  statutory  committees  and 
make  them  subject  to  congressional  reauthorization.  Of  course, 
FACA  does  require  Congress  to  perform  oversight  of  committees  so 
it  would  be  a  logical  nexus,  if  you  will,  to  do  that  actually  at  the 
same  time. 

Mrs.  Maloney.  In  your  testimony,  you  were  talking  about  the 
membership  on  committees. 

Mr.  Dean.  Yes. 

Mrs.  Maloney.  And  it  jumped  dramatically  from  1988  to,  I  think 
it  was  1994,  roughly  20,000  membership  to  30,000  membership. 
And  why  the  dramatic  increase  in  membership  on  these  commit- 
tees when  you  have  had  all  of  these  directives  to  decrease  the  com- 
mittees? 

Mr.  Dean.  That's  a  question 
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Mrs.  Maloney.  And  even  though  you  haven't  increased  the  num- 
ber of  committees  has  the  membership  grown  tremendously? 

Mr.  Dean.  That's  a  logical  question. 

Mrs.  Maloney.  How  do  you  account  for  that? 

Mr.  Dean.  First  of  all,  the  number  of  members  reported  to  the 
Congress  are  the  number  of  members  that  serve  at  any  time  during 
the  year.  So  it  doesn't  mean,  for  example,  that  today  we  have 
30,000  members. 

The  second  part  of  your  question,  I  would  answer  it  that  the  com- 
mittees that  have  been  left,  if  you  will,  after  the  Executive  order 
terminations,  have  had  to  work  harder.  And  let  me  give  you  an  ex- 
ample. 

Again,  in  HHS  and  NSF,  and  some  of  the  other  grant  recipient 
agencies,  instead  of  using  a  t3rpical  advisory  committee  model 
where  you  set  up  an  advisory  committee  to  handle  each  discrete 
grant  area  they  now  have  set  up  new  models  where  they  bring 
folks  in,  or  people  in,  experts  in,  as  required.  So  I  believe  that  the 
answer  to  your  question,  at  least  in  part,  is  that  we  are  moving  a 
lot  more  members  through  the  system  each  year  and  that  tends  to 
be  inflating  the  numbers. 

Mr.  Wagner.  With  fewer  hours  per  member. 

Mr.  Dean.  With  fewer  hours  per  member.  Hopefully,  less  cost  per 
member. 

Mrs.  Maloney.  That  makes  sense. 

Also,  when  we  began  this  hearing.  Senator  Leahy  was  testifying 
on  his  bill  to  really  have  electronic  FOIA's  and  to  modernize  the 
whole  FOIA  law.  Do  you  have  any  feelings  on  that  or  would  any 
of  you  like  to  comment  on  the  law  that  he  is  proposing? 

Mr.  Dean.  I  think  that  as  far  as  advisory  committee  records  go, 
I  think  it's  a  logical — it's  almost  a  no-brainer  to  me.  I  think  that 
some  agencies  are  already  making  their  records  available  through 
the  Internet  and  World  Wide  Web  and  other  ways. 

At  GSA,  I  work  with  Marty  Wagner.  He  is,  of  course,  our  new 
policy  chief.  We  are  redesigning  our  home  pages  and  we  plan,  for 
example,  to  put  up  the  annual  report,  our  regulations,  and  other 
materials  that  may  be  useful  such  as  training  materials.  So  we  are 
on  board. 

I  think  that  the  experience  with  other  agencies  is  perhaps  a  bit 
uneven.  There  is  no,  you  know,  centralized  effort  underway  that  I 
am  aware  of,  but  I  think  some  agencies  are  trying  to  do  it. 

Mr.  Wagner.  We  are  moving  as  quickly  as  we  can  to  put  as 
much  information  as  we  can  out  on  the  World  Wide  Web.  It's  a 
good  way  to  communicate.  We  also  are  trying  to  do  it  in  a  some- 
what more  systematic  way.  There  has  been  a  problem. 

Basically,  everybody  is  putting  everything  on  the  Web  and  it's  all 
there.  You  just  can't  find  it.  We  are  trying  to  do  it  in  a  way  that 
gives  it  more  structure  so  that  when  you  click  on  our  home  page 
you  see  how  it  hangs  together  and  there's  a  nice  outline.  And  also, 
by  the  way,  that  doesn't  require  you  to  have  very  high  speed  lines 
because  of  all  the  pretty  images  that  we  send  to  you.  But  that  is 
one  of  our  big  pushes. 

In  fact,  the  Administrator  of  GSA  is  pushing  all  of  GSA  to  have 
Internet  access  by  tomorrow.  Flag  Day,  and  he  has  also  got  a 
broader  push  to  make  as  much  of  the  information  within  GSA  as 
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accessible  via  the  Internet  to  our  constituencies,  including  the  Con- 
gress, and  we  are  working  very  hard  to  do  that. 

Mrs.  Maloney.  Thank  you  very  much,  Mr.  Chairman.  I  have  no 
further  questions.  I  just  would  like  to  request  that  my  opening 
statement  be  put  in  the  record  as  read. 

Mr.  Horn.  I  thank  you  very  much. 

Unfortunately,  Mr.  Condit  couldn't  make  it.  I  just  want  to  say 
that  Mr.  Condit  has  done  a  splendid  job  over  the  years  in  develop- 
ing some  of  the  confidentiality  standards  for  medical  records  in 
particular,  and  the  committee  will  be  following  that  up.  And  I  am 
sorry  he  was  not  able  at  the  last  minute  to  join  with  us,  but  he 
is  an  excellent  legislator. 

Let  me  just  thank  those  who  have  helped  prepare  the  hearing  on 
both  sides,  starting  on  my  left  and  your  right,  with  J.  Russell 
George,  the  staff  director  and  chief  counsel  for  the  Subcommittee 
on  Grovernment  Management,  Information,  and  Technology;  Mark 
Uncapher,  the  professional  staff  member  and  counsel;  Council 
Nedd,  professional  staff  member;  Mark  Brasher,  professional  staff 
member;  Andrew  Richardson,  our  clerk;  Ian  Davison,  staff  assist- 
ant; and  on  the  minority  staff,  Mark  Stephenson  and  David 
McMillen,  both  professional  staff  members.  The  official  reporters 
have  been  Katie  Stewart,  Bob  Cochran,  and  Mindi  Colchico. 

We  thank  you  all.  With  that,  this  hearing  is  adjourned. 

[Whereupon,  at  3:45  p.m.,  the  subcommittee  was  adjourned.] 

[Additional  information  submitted  for  the  hearing  record  follows:] 
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UNITED  STATES 

SECURITIES  AND  EXCHANGE  COMMISSION 


STEVEN  M.H.  WALLMAN 
COMMISSIONER 


(202)942-0800  Jupg  12     I996 

FAX:  (202) 942-9563  ,   "^^w 


The  Honorable  Stephen  Horn 

Chairman 

Subcommittee  on  Government,  Management, 

Information  &  Technology 
U.S.  House  of  Representatives 
B-373  Raybum  House  Office  Building 
Washington,  D.C.  20515 

Dear  Chairman  Horn: 

Thank  you  for  the  invitation  to  participate  in  that  portion  of  your  June  13,  1996 
hearings  relating  to  the  Government  in  the  Sunshine  Act.  Unfortunately,  although  I  would 
very  much  like  to  participate,  I  will  be  unable  to  do  so  due  to  a  prior  obligation.  I  would  like, 
however,  to  provide  some  background  concerning  current  efforts  to  examine  the  Sunshine  Act 
and,  with  your  staffs  permission,  submit  materials  for  your  hearing  record.    I  believe  your 
efforts  to  examine  the  efficacy  of  the  Sunshine  Act  as  currently  codified  are  extremely 
important  to  furthering  the  Act's  dual  goals  of  enhancing  the  public's  access  to  the  deliberative 
process  and  improving  the  quality  of  agency  decision  making.  I  commend  you  for  leading 
these  hearings,  and  wholeheartedly  support  your  efforts.  The  views  discussed  herein  and  in  the 
enclosed  materials  are  my  own  and  do  not  necessarily  represent  the  views  of  the  Commission 
or  its  staff 

As  explained  more  fully  in  the  enclosed  testimony  that  I  submitted  to  the 
Administrative  Conference  of  the  United  States  ("ACUS")  on  the  Sunshine  Act,  I  am  an  ardent 
supporter  of  the  goal  of  public  openness  that  underlies  the  Act.   1  oppose  any  effort  to  repeal 
the  Act.  The  Act  was  well-intentioned  and  has  laudatory  motivations.  However,  the  Act  is  not 
satisfying  its  intended  goals.  Instead,  open  meetings  held  in  the  "sunshine"  are  largely  scripted 
events.  They  usually  announce  the  results  of  prior  decision  making  --  decision  making  made 
without  the  benefit  of  collegial  deliberation  among  the  Presidentialiy  appointed  and  Senate 
confirmed  executives.  Those  deliberations  are  conducted  instead  by  and  through  assistants  and 
agents  of  the  appointees.  Though  these  agents  do  an  able  job,  their  intermediation  can  be  no 
substitute  for  real  deliberations  among  the  people  nominated,  confirmed  and  appointed  to  make 
decisions.  It  was  that  collective  deliberation  by  the  appointees  that  was  the  expected  primary 
benefit  of  multiheaded  agencies.  Consequently,  both  the  public's  access  to  the  deliberative 
process,  and  the  quality  of  agency  decision  making,  suffer.  It  was  my  desire  to  improve 
agency  decision  making  and  the  public's  access  thereto  that  prompted  me  to  begin  studying  the 
Act. 
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The  Honorable  Stephen  Horn 
June  12,  1996 
Paee  2 


In  February  1995,  after  several  months  of  discussion  and  along  with  a  dozen  other 
sitting  and  former  commissioners  of  federal  agencies  and  a  number  of  representatives  of  public 
interest  organizations,  I  requested  that  ACUS  review  the  Sunshine  Act  to  evaluate  the  Act's 
effectiveness  in  meeting  its  intended  goals.  At  that  time,  ACUS  was  the  agency  with  both  the 
authority  and  expertise  to  evaluate  and  recommend  amendments  to  laws  like  the  Sunshine  Act. 

ACUS  established  a  Special  Committee  which,  after  much  review  of  the  Act, 
recommended  substantial  changes  designed  to  achieve  more  effectively  the  Act's  underlying 
goals.  The  recommendation  of  the  ACUS  Special  Committee,  and  my  recommendation,  is  to 
maintain  in  public  everything  that  currently  occurs  in  public.   Specifically,  the  final  actions  of 
agencies  to  propose  or  adopt  regulations  or  take  other  final  action  would  still  be  made  in  the 
"sunshine".  The  Committee's  recommendation  differs  from  the  current  Act  by  permitting  at 
non-public  meetings  the  opportunity  for  collective  deliberations  among  those  accountable  for 
the  decisions  -  deliberations  that  do  not  now  occur  at  all.  These  deliberations  would  then  have 
to  be  summarized  and  made  public.  The  result  will  be  more  information  being  made  available 
to  the  public  than  under  the  current  system. 

There  is  one  question  that  is  easy  to  ask  and  hard  to  answer,  unless  one  has  actually 
been  there.  The  question  is  "why  don't  agency  officials  just  deliberate  in  public"?  Too  easily 
and  too  often,  those  who  pose  that  question  assert  that  the  only  answer  is  that  decision  makers 
must  want  to  avoid  the  embarrassment  of  real  debate.  But  there  are  a  great  number  of  other 
more  compelling  reasons  for  a  reluctance  to  deliberate  publicly.  And  they  vary  from  agency  to 
agency  and  circumstance  to  circumstance.  Fundamentally,  people  are  less  likely  to  have  robust 
debate  in  public  —  to  explore,  for  example,  positions  that  deserve  to  be  tested  and  debated,  but 
may  be  dismissed  as  unsuitable  at  the  end  of  the  day.  People  may  desire  to  avoid  making 
statements  that,  in  retrospect,  could  be  criticized  as  misleading  or  confusing.  This  is  acutely 
true  in  agencies  that  regulate  major  sectors  of  the  economy  where  a  miscue  about  a  decision 
maker's  position  can  have  real,  immediate  and  deleterious  effects  on  the  public  and  the 
regulated  industry.  In  addition,  decision  makers  often  need  to  develop  negotiating  positions 
that  --  simply  put  —  are  useless  if  discussed  publicly,  and  the  members  of  an  agency  may  desire 
to  speak  with  a  unified  voice  where  possible  on  matters  of  particular  importance.  To  a  lesser 
extent,  the  mechanical  requirements  of  the  Act  —  which  generally  require  seven  days  public 
notice  of  the  matter  to  be  discussed  before  agency  members  may  have  even  a  five  minute 
conversation  on  a  matter  —  are  also  bars  to  collective  decision  making.  Thus,  for  many  of  the 
reasons  that  the  legislative  process  benefits  from  meaningful  deliberation  both  on  a/7c/off  the 
fioor,  agency  decision  making  would  also  benefit. 

I  also  want  to  raise  one  final  but  important  point.  The  very  notion  of  Sunshine  Act 
reform  has  a  tendency  to  evoke  passionate  reactions  from  those  who  would  view  any  thought 
of  changing  the  Act  as  an  affront  to  the  public's  right  to  government  openness.  A  desire  to 
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change  the  Act  to  make  it  work  better  to  serve  that  important  goal  is  sometimes  portrayed  as  a 
desire  to  undermine  the  Act.  Sound  bites  as  opposed  to  thoughtful  analysis  become 
paramount.  This  is  truly  unfortunate.  We  have  a  choice.  We  can  continue  to  live  with  a 
fiction  that  somehow  the  current  Act  is  accomplishing  its  intended  purposes  when  we  know 
now  that  it  does  not,  or  we  can  try  to  make  the  Act  work  better  —  and  actually  accomplish 
those  purposes  —  by  adopting  the  ACUS  Special  Committee's  recommendations  or  other 
improvements.  The  question  is  not  whether  one  is  for  or  against  openness.  I  am  emphatically 
for  openness.  Rather  it  is  how  to  achieve  this  goal  and  have  federal  agencies  work  better  for 
the  benefit  of  the  public. 

The  Subcommittee's  review  is  timely  and  necessary  if  we  are  to  ensure  that  the  Act 
operates  to  achieve  its  intended  goals.  I  would  be  pleased  to  participate  in  any  other  hearings 
you  may  have,  or  otherwise  assist  you  and  your  staff  in  your  efforts.  Enclosed  is  a  copy  of  my 
testimony  before  the  ACUS  Special  Committee  on  September  12,  1995.  I  understand  the  full 
report  of  the  Committee  has  already  been  submitted  to  your  hearing  record. 


Very  truly  yours. 


^:^^:~^ 


Steven  M.H.  Wallman 

Commissioner 

U.S.  Securities  and  Exchange  Commission 


Enclosures 

cc:        Representative  Carolyn  B.  Maloney 
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Introduction 

I  would  like  to  thank  the  members  of  the  Special  Committee  for  conducting  this  review 
of  the  effectiveness  of  the  Government  in  the  Sunshine  Act  (the  "Sunshine  Act"  or  "Act")l/ 
Openness  m  government  is  essential  not  only  to  facilitating  public  understanding  of  how 
government  operates,  but  also  to  ensuring  that  government  maintains  the  public  confidence 
necessary  to  operate  effectively  and  in  the  public  interest.  Today's  hearing  recognizes  the 
obligation  of  those  of  us  in  government  and  the  private  sector  periodically  to  reassess  existing 
laws  and  consider  novel  ideas  designed  to  enhance  government  openness. 

I  also  commend  the  Special  Committee  for  the  inclusive  nature  of  its  review  Although 
almost  everyone  agrees  that  the  underlying  goals  of  the  Sunshine  Act  are  laudable,  there  are 
significant  differences  in  opinion  with  respect  to  how  these  goals  might  best  be  achieved. 
Notwithstanding  the  sometimes  emotional  nature  of  this  subject,  the  Special  Committee's 
meetings  have  involved  a  broad  range  of  interested  persons  including  agency  officials, 
representatives  of  private  organizations,  and  various  press  organizations,  among  others  Having 
attended  the  meetings  of  the  Special  Committee  and  conducted  follow-up  discussions  with  some 
of  the  participants,  I  believe  that  we  have  all  benefited  from  being  exposed  to  diverse 
viewpoints. 

My  remarks  today  are  divided  into  two  main  sections.  The  first  part  of  this  statement 
provides  a  brief  overview  of  what  I  and  some  others  perceive  are  concerns  posed  by  the  current 
Act.  The  second  section  sets  forth  a  proposal  to  amend  the  Act  in  a  manner  that  will  improve 
both  public  access  to  the  agency  decision  making  process  and  facilitate  better  agency  decisions 
through  collective  deliberations.  The  main  points  of  my  remarks  may  be  summarized  as 
follows: 

•  The  underlying  goals  of  the  Act  -  to  enhance  the  public's  understanding  of  the 
deliberative  process  and  improve  agency  decision  making  ~  should  be  supported 
both  by  government  officials  and  members  of  the  general  public.  Therefore,  I 
am  opposed  to  repeal  of  the  Act  and  I  believe  that  any  efforts  to  reform  the  Act 
should  ensure  that  the  public  receives  at  least  as  much  information  regarding 
Federal  agency  decision  making  as  that  currently  afforded  under  the  Aci. 

•  Nevertheless,  for  a  variety  of  reasons,  the  Act  is  not  working  as  well  as  it  might. 
Some  of  the  reasons  are  technical,  or  logistical.  Others  relate  to  the  underlying 
premise  that  agencies  can  be  required  to  deliberate  jointly  in  public,  as  opposed 
to  not  deliberating  jointly  at  all.  As  a  general  matter,  however,  the  reluctance 
ot  agency  officials  to  deliberate  publicly  often  is  based  on  the  sincerely  held 
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view  that  such  dehberation  would  be  inconsistent  with  the  fulfillment  of  the 
agency's  primary  statutory  mandate. 

I  initiated  this  effort  because  of  a  strong  belief  that  the  public  is  not  being  well 
served  by  the  current  operation  of  agencies  under  the  Act.  There  appears  to  be 
a  current  perception  -  a  misperception  —  that  agencies  generally  deliberate 
jointly  in  open  meetings.  In  fact,  agencies  generally  do  not  deliberate  jointly 
at  all.  What  the  public  and  press  see  at  open  meetings  is  the  collected  results  of 
individual  agency  member  determinations,  as  opposed  to  joint  agency  member 
deliberation. 

This  is,  I  believe,  a  "lose-lose"  situation  for  all.  The  public  and  the  press  lose 
because  they  receive  neither  the  promise  of  joint  deliberations  engaged  in 
openly,  the  benefit  of  improved  agency  decision-making,  or  access  to  the 
agency's  deliberative  process.  Agencies  lose  by  being  deprived  of  the  expected 
advantages  of  collective  decision-making  that  would  otherwise  have  resulted 
from  the  joint  deliberative  process. 

Consequently ,  the  usual  debate  over  the  Sunshine  Act  ~  often  framed  in  terms 
of  the  competing  interests  of  agency  officials  and  the  public  ~  misperceives  the 
real  issue.  The  focus  of  our  concern  always  should  be  on  achieving  the  best  we 
can  for  the  public.  The  real  competing  interests  under  the  Act  are  the  promise  - 
some  would  say  unrealized  and  coupled  with  the  somewhat  misleading 
perception  -  of  openness  and  joint  public  deliberation,  versus  the  benefits  of 
joint  private  deliberation  in  connection  with  agency  decision  making.  As  noted, 
the  public  ultimately  pays  the  cost  of  our  failure  to  address  and  balance  these 
public  interests  appropriately.  Simply  put,  if  the  Act  functions  less  well  than  it 
should,  the  public  suffers,  both  in  terms  of  insufficient  access  to  and 
understanding  of  agency  decision  making  and  through  a  decline  in  the  quality  of 
agency  decisions  occasioned  by  the  loss  of  collective  deliberation. 

Therefore,  the  fijndamental  question  facing  us  is  whether  we  continue  with  the 
current  form  of  the  Act  which,  based  on  our  experience  over  the  past  two 
decades,  has  been  acknowledged  by  many  as  deficient  in  terms  of  achieving  its 
underlying  goals,  or  whether  we  try  to  craft  an  alternative  that  might  better 
achieve  these  goals. 

For  the  reasons  and  as  described  more  fully  below,  I  believe  the  Act's 
underlying  goals  can  be  better  achieved.  That  can  be  accomplished  simply  by 
expanding  the  scope  of  the  Act  to  include  all  meetings  pertaining  to  agency 
business  involving  a  quorum  of  agency  members,  while  permitting  such 
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meetings  to  occur  in  private  provided  that  minutes  of  the  meeting  are 
memorialized  for  the  public  within  a  very  short  time  period  thereafter.  It  may 
also  be  possible  to  couple  this  requirement  of  minutes  with  a  requirement  for  a 
delayed  release  of  a  transcript  of  the  private  meeting.  Such  a  requirement, 
however,  may  well  still  discourage  joint  deliberations. 

Finally,  this  is  not  an  issue  that  is  in  crisis  stage.  Agencies  have  operated  under 
the  Act  for  almost  two  decades,  and  the  public  interest  has  not  noticeably 
suffered  during  this  time.  However,  the  fact  that  there  is  not  a  pressing  need  to 
reform  the  Act  does  not  mean  that  we  should  be  satisfied  with  the  status  quo. 
Instead,  we  should  always  focus  exactly  on  the  primary  issue  before  us  today, 
namely,  enhancing  the  public  interest  in  better  government. 


I.         Concerns  Associated  with  the  Current  Act. 

A.         Background 

The  Act  was  promulgated  m  1976  and  is  founded  on  the  prmciple  that  the  "government 
should  conduct  the  public's  busmess  m  public  "  2/  At  that  time,  Congress  was  concerned  about 
the  public's  relatively  low  opinion  of  the  operation  of  the  Federal  government  and  agency 
decision  making.  3/  The  Act  was  an  extension  of  previously  enacted  legislation  —  including  the 
Freedom  of  Information  Act  4/  (enacted  in  1966)  and  the  Federal  Advisory  Committee  Act  5/ 
(enacted  in  1972)  —  designed  to  open  the  government's  decision  making  process  to  the  public 


2/         S  Rep  No  345,  94th  Cong  ,  1st  Sess   1  (1975). 

3/         One  leading  pollster  summed  up  public  opinion  in  this  regard  as  follows: 

[PJeople  are  roundly  fed  up  with  what  they  feel  is  incompetence,  inefficiency, 
corruption,  lack  of  real  public  interest,  and  just  plain  lack  of  decency  in  the 
governing  circle  of  this  country  ***    Id  at  4 

See  also.  Tucker,  Sunshine  —  the  Dubious  New  God.  32  Admin.  L  Rev.  537,  537 
(1980)(noting  that  the  Act  stemmed  from  a  belief  that  government  had  become  too 
secretive  and  remote  from  the  people) 

4/         5  use  552. 

5/         5USC  AppI 
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The  central  provisions  of  the  Act  provide  that,  subject  to  hmited  enumerated  exceptions, 
meetings  in  which  a  collegia!  agency  conducts  business  must  be  open  to  the  public  6/  The  Act 
sets  forth  ten  grounds  on  which  agency  meetings  may  be  closed  to  the  public  and  information 
regarding  such  meetings  withheld  from  the  public  The  Act  also  provides  specific  procedures 
governmg  the  closing  of  agency  meetings,  which  include  a  vote  of  agency  members,  a  public 
announcement  that  a  meeting  will  be  closed,  and  guidelines  with  respect  to  memorializing  closed 
meetings  7/ 

The  stated  purpose  of  the  Act  is  to  make  available  to  the  public  the  fullest  practicable 
information  regarding  the  decision  making  process  of  the  Federal  government,  while  protecting 
the  rights  of  individuals  and  the  ability  of  the  government  to  carry  out  its  responsibilities  8/ 
Congress  believed  that  achievement  of  this  purpose  would  have  several  ancillary  benefits. 
Initially,  it  was  thought  that  open  meetings  would  help  increase  the  public's  confidence  in 
government  by  permitting  firsthand  observation  of  the  responsible  manner  in  which  agency 
members  carry  out  their  duties  To  the  extent  that  government  was  not  functioning  effectively, 
the  view  was  that  it  would  be  less  damaging  to  the  government  if  this  were  openly  disclosed  to 
the  public  and  press,  rather  than  having  problems  emerge  through  leaks  or  scandal  9/ 

Congress  was  also  of  the  view  that  the  Act  would  greatly  enhance  the  public's 
understanding  of  government  decision  making  By  requiring  significant  decisions  to  be  made 
openly,  the  Act  intended  to  foster  greater  public  understanding  of  agency  decisions  10/ 

Improved  decision  making  by  Federal  agencies  themselves  was  a  final  intended  benefit 
Congress  believed  that  wide  dissemination  of  information  pertaining  to  matters  before  an  agency 
would  result  in  more  careful  decision  making  by  agencies  U./  As  discussed  below,  the  Act  has 
been  somewhat  successful  in  partially  achieving  certain  of  these  intended  goals  However, 
ACUS  and  others  have  noted  that  the  Act  has  had  a  serious  adverse  impact  on  joint  deliberative 


6/  The  Act  does  not  apply  to  agencies  headed  by  a  single  individual 

7/  5  U  S  C  552b(d) 

8/  Pub  Law  No  94-409,  Section  2 

9/  S  Rep  No  354,  94th  Cong  ,  IstSess  5(1975) 

10/  Id 

W  Id  dt6 
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decision  making  among  agency  members  121  I  also  believe  the  Act,  as  currently  crafted,  results 
in  less  public  disclosure  of  agency  deliberations  than  would  be  the  case  under  a  modified  version 
(as  described  below).  The  task  then  is  to  design  modifications  to  the  Act  to  facihtate  its  achieving 
its  intended  goals  better,  without  adverse  impacts 

B.         Issues  Related  to  the  Rffectiveness  of  the  Act 

Notwithstanding  its  exemplary  motivations,  there  are  a  number  of  adverse  consequences 
that  result  from  the  current  structure  of  the  Act.  They  affect  both  the  public's  access  to  and 
understanding  of  the  agency  decision  making  process  and  the  quality  of  agency  decisions. 

1.  Effect  of  the  Act  on  Public  Access  tn  and  I  Jnderstanding  of  the  Deci.sion  Making 

Process. 

It  would  appear  that  the  vast  majority  of  agency  open  meetings  under  the  Act  are 
ineffective  in  achieving  the  Act's  underlying  -  and  primary  -  goal  of  allowing  the  public  to 
observe  the  decision  making  process  of  federal  agencies.  For  example,  at  both  the  proposing 
and  adopting  stages  of  most  agency  rulemaking  proceedings,  there  is  typically  a  meeting  open  to 
the  public  in  which  agency  members  discuss  the  recommendation  at  issue,  frequently  make 
statements  on  the  matter  at  hand,  and  ask  the  staff  for  its  views  on  various  issues  of  concern. 
Under  the  Act,  the  role  of  the  public  in  these  meetings  is  limited  to  one  of  observation,  public 
attendees  and  the  press  do  not  have  a  right  to  participate  in  agency  meetings  by  asking  questions 
of  either  agency  members  or  staff  13/ 

As  described  below,  these  open  meetings  do  serve  a  very  valuable  role  in  presenting 
agency  members  an  opportunity  to  present  their  views  to  the  public  and  the  press  and  to  provide, 
for  the  record,  agency  members'  opinions  on  the  matters  at  hand  But  these  open  meeting 
presentations  —  which  should  be  maintained  and  which  agency  members  would  generally 
demand  be  maintained  to  preserve  them  with  theirfiyrumfiyr  public  statements  —  should  not  be 
confused  with  public  deliberations 

With  respect  to  understanding  or  viewing  the  actual  deliberative  process,  the  public 


12/  ACUS  Recommendation  84-3,  49  FR  29937  (July  25,  1995)(noting  that  "one  of  the 
clearest  and  most  significant  results  of  the  Sunshine  Act  is  to  diminish  the  collegial 
character  of  the  agency  decision  making  process") 

1-''/  Instead  public  participation  in  the  decision  making  process  of  Federal  agencies  is 
normally  limited  to  providing  comments  on  proposed  agency  action  pursuant  to  the  notice 
and  comment  procedures  for  rulemaking  contained  in  the  Administrative  Procedures  Act 
(the"APA")  5  use  553 
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receives,  at  best,  limited  benefits  from  observing  these  open  meetings  Meetings  are  typically 
short  —  in  many  instances  lasting  less  than  one  hour  for  multiple  matters.  With  their  formal 
structures,  required  advance  notices,  and  media  coverage  these  meetings  simply  do  not  present 
either  the  time  or  the  place  for  in-depth  reviews  of  an  issue  Frequently,  for  example,  additional 
information  or  additional  persons  must  be  contacted  or  consulted  to  obtain  answers  to  detailed 
questions,  and  matters  would  have  to  be  carried  from  meeting  to  meeting  to  meeting  before 
decisions  actually  could  be  made.  In  addition,  the  public  would  be  quite  surprised,  and  should 
be  quite  chagrined,  if  the  entire  deliberative  process  were  in  fact  what  transpires  at  these  open 
meetings.  Moreover,  whether  for  purposes  of  efficiency,  to  avoid  embarrassment,  out  of 
respect  for  the  wishes  of  their  members,  or  otherwise,  many  agencies  strive  to  avoid  surprises 
at  open  meetings. 

As  a  result,  all  or  almost  all  issues  pertaining  to  agency  rulemaking  are  resolved  in 
advance  with  the  staff  or  through  the  use  of  intermediaries.  Issues  discussed  at  the  open 
meeting  are  for  the  record  -  to  make  a  statement  ~  rather  than  to  further  the  deliberative  process. 
14/  As  a  result,  open  meetings  are  either  opportunities  for  statements  to  the  press  and  the  public, 
or  they  are  difficult  to  understand  public  continuations  of  private  conversations  with  the  staff 
intended  for  an  agency  member  to  reaffirm  a  position  previously  taken    15/ 

In  addition,  in  many  instances  the  openmg  statements  and  questions  of  agency  members 
either  are  prepared  by  or  shared  with  the  staff  prior  to  the  meetmg  to  allow  the  staff  to  formulate 
appropriate  responses.  This  procedure  appropriately  ensures  that  certain  factors  deemed 
important  to  an  agency  member  are  disclosed  in  a  public  forum  The  scripted  nature  of  the 
proceeding  provides  the  public  the  benefit  of  knowing  what  an  agency  member  believes  to  be 
important  But  contrary  to  expectations,  it  is  not  a  spontaneous  exchange  of  views  associated 
with  collective  deliberation  as  contemplated  by  Congress  when  the  Act  was  adopted.  16/ 


14/  See  Welbom,  The  Federal  Government  in  the  Sunshine  Act  and  Agency  Decision  Making 
at  471,  Administration  &  Society  (February  1989) 

15/  See  ACUS  Recommendation  84-3,  49  FR  29937  (July  25,  1984)  (noting  that  discussion 
in  open  meetings  is  sometimes  inadequate  to  allow  those  in  attendance  to  fully  understand 
the  proceedings).  Tucker,  supra  at  543  (noting  that  because  "Federal  decision  making 
meetings  represent  merely  the  end  result  of  what  is  often  a  very  long  process  dealing  with 
complex  issues,  opening  such  meetings  will  be  generally  not  only  unenlightening,  but  also 
boring  to  even  a  highly  intelligent  spectator ") 

16/       See  S  Rep  No.  354,  94th  Cong.,  1st  Sess  5-6  (1975)  ("As  citizens  listen  to  debate 
between  the  heads  of  an  agency,  they  will  be  able  to  identify  precisely  the  issues  that 
are  of  most  concern  to  the  agency")  (emphasis  added) 
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In  sum,  what  the  pubhc  currently  observes  is  a  discussion  of  the  broad  pohcy  reasons 
underlying  a  particular  proposal  (which,  while  important,  are  only  one  piece  of  the  puzzle),  the 
agency  member's  individual  views  on  the  proposal,  and  the  agency  member's  particular  concerns 
These  statements,  of  course,  are  all  extremely  important  and  valuable  to  the  press  and  those 
members  of  the  public  with  a  stake  in  the  outcome  But  they  do  not  exhibit  for  the  public,  or 
allow  the  public  to  observe,  the  process  of  the  decision  being  made  They  certainly  are  not  joint 
deliberations  on  the  matter  Arguably,  the  interests  actually  served  by  the  open  meetings  could 
be  better  served  by  agency  members'  distributing  opening  statements  and  scripted  questions  and 
answers  in  wntten  form,  rather  than  by  forcing  the  press  and  the  public  to  take  notes  in  an  attempt 
to  transcribe  scripted  material  from  oral  statements. 

Moreover,  as  some  have  noted,  the  fact  that  a  release  setting  forth  the  decision  and 
rationale  of  an  agency  on  the  subject  matter  of  the  meeting  is  often  available  at  the  meeting  itself 
(or  shortly  thereafter)  —  proving  of  course  that  all  the  decision  making  has  already  occurred  — 
should  cause  the  press  and  the  public  to  question  whether  in  fact  they  are  witnessing  any  actual 
decision  making  process    \l_l 

These  observations  are  not  meant  to  imply  that  the  Act  is  of  no  benefit  to  the  public  To 
the  contrary,  open  meetings  under  the  Act  are  extremely  useful  for  what  they  are,  namely,  an 
opportunity  for  agencies  and  agency  members  to  explain  publicly  the  results  of  the  decision 
making  process  —  just  as  various  courts  take  the  opportunity  to  announce  their  decisions 
Requiring  agencies  to  justify  significant  decisions  in  a  public  forum  helps,  I  believe,  ensure 
individual  and  collective  accountability  and  engenders  public  confidence  in  the  decision  making 
process  Therefore,  at  a  minimum,  we  should  ensure  that  any  proposed  alternative  to  the  current 
Act  provides  the  public  the  opportunity  to  view  that  which  is  currently  available  under  the  Act. 
However,  provided  we  satisfy  ourselves  that  there  will  be  no  diminution  in  the  benefits  afforded 
to  the  public  under  the  current  Act,  there  would  appear  to  be  little  justification  for  refusing  to 
implement  creative  and  novel  ideas  that  might  enhance  both  the  public's  understanding  of,  and 
the  quality  of,  an  agency's  decision  making  process 

2  Effect  on  Agency  Decision  Makina 

The  restrictions  imposed  by  the  Act  on  private  meetings  among  agency  members 
substantially  reduce  or  eliminate  the  ability  of  such  members  to  deliberate  jointly  in  a  full  and 
appropriate  manner  Notwithstanding  the  overriding  goal  of  openness  underlying  the  Act  with 
respect  to  joint  deliberations,  the  reality  is  that  there  generally  are  no  joint  deliberations  Under 
the  Act,  members  are  often  isolated  from  one  another,  forced  to  deliberate,  at  best,  one-on-one 


[7/       See  Cawley,  Sunshine  Law  Overexposure  and  the  Demise  of  Independent  Agency 
Collegiality.  1  Widener  Journal  of  Public  Law  43,  71  (1992). 
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or  rely  heavily  on  agency  staff  to  communicate  their  concerns  to  other  members  With 
extraordinarily  rare  exceptions,  agency  members  come  to  an  open  meeting  with  their  minds  made 
up  and,  therefore,  without  the  benefit  of  collective  deliberations  J_8/  This  result  is  directly  in 
conflict  with  the  free  exchange  of  views  necessary  to  enable  an  agency  member  to  fulfill  his  or 
her  delegated  duties  adequately 

The  practical  effect  of  the  Act  is  inconsistent  with  the  underlying  premise  of  the  collegial 
agencies  to  which  the  Act  exclusively  applies  Presumably,  multi-headed  agencies  were  thought 
to  provide  a  number  of  benefits,  including  collegial  decision  making  where  the  collective  thought 
process  of  a  number  of  tenured,  independent  appointees  would  be  better  than  one  Unfortunately, 
the  Act  often  turns  that  goal  on  its  head,  resulting  in  greater  miscommunication  and  poorer 
decision  making  by  precluding,  as  a  matter  of  fact,  the  joint  deliberation  of  the  members 

Another  consequence  of  the  Act  is  that  it  limits  the  ability  of  agency  members  to  consider 
and  properly  establish  an  agency's  agenda  Because  agency  members  are  generally  restricted  from 
meeting  privately  to  develop  an  agency  agenda,  agency  staff  members  are  frequently  subject  to 
an  increased  burden  of  both  determining  and  effectuating  an  agency's  agenda  without  the  benefit 
of  the  collective  guidance  of  the  members  19/  Even  where  the  agenda  of  an  agency  is 
committed  to  the  discretion  of  the  chairman  of  an  agency,  the  Act  precludes  the  chairman  from 
deliberating  privately  with  his  or  her  fellow  commissioners  with  respect  to  a  proposed  agenda 
20/  This  contributes  to  a  decline  in  the  quality  of  coordinated  policymaking  and,  more 
importantly,  a  lack  of  accountability  in  agency  decisions  Especially  now,  as  government  has 
grown  in  importance  and  become  more  pervasive,  it  is  imperative  that  agency  members  be  held 
accountable  for  their  agencies'  actions  and  agenda,  and  that  agencies  be  responsive  to  the  public 
interest 

As  a  separate  matter,  ambiguities  under  the  Act  often  encourage  agencies  to  engage  m 
practices  and  procedures  designed  to  avoid  inadvertently  triggering  the  Act,  but  which  frequently 
also  entail  significant  inefficiencies  These  practices  and  procedures  focus  on  avoiding  instances 
in  which  agency  members  could  be  deemed  to  have  "deliberated"  or  to  have  engaged  in 
deliberations  that  "determine  or  result  in  the  joint  conduct  or  disposition  of  official  agency 


18/       See  Welborn  at  471,  475  (noting  that,  under  the  Act,  most  important  agency  decisions 
have  not  emerged  from  authentic  collegia!  discussions) 

19/       For  example,  staff  members  may  experience  difficulty  in  "ascertaining  clearly  the  thinking 
of  members  and  relating  the  views  of  one  member  to  those  of  others  "  Id  at  476 

20/       Such  IS  the  case  with  the  Securities  and  Exchange  Commission,  for  example 
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business  ***"  within  the  meaning  of  the  Act  2\_l 

3.         The  Responsibihty  of  Agency  Members 

It  would  be  disingenuous  —  and  wrong  —  not  to  recognize  that,  in  the  view  of  many, 
including  myself,  much  of  this  problem  is  within  the  control  of  agency  members 
Notwithstanding  technical  concerns  with  respect  to  the  Act,  22/  we  could,  in  fact,  simply 
deliberate  in  public    However,  for  a  variety  of  reasons,  this  simple  solution  just  does  not  work 

Some  matters  cannot  be  deliberated  publicly  without  a  substantial  or  complete  loss  of 
agency  effectiveness.  For  example,  an  agency's  attempt  at  arriving  at  an  effective  negotiating 
strategy  with  an  interested  party,  or  a  position  on  a  legislative  matter,  would  be  precluded  by 
having  to  discuss  the  matter  in  public  Yet  that  is  what  the  Act  would  require  In  other  cases, 
agency  members  believe  that  it  would  be  counterproductive  to  provide  initial  deliberative  views 
on  the  record  and  publicly  because  of  a  need  to  make  appropriate  modifications  or  even  reverse 
positions  later  They  believe  that  if  views  have  to  be  placed  on  the  record  without  enough 
thought  or  information,  there  will  be  additional  and  substantial  costs  imposed  on  the  public  and 
on  interested  parties.  This  will  occur  through  confusion  as  to  where  the  agency  is  really  headed, 
or  misperceptions  that  ill-thought  out  initial  statements  are  considered  and  firmly  held  beliefs 
On  still  other  matters,  human  nature,  including  a  desire  not  to  look  indecisive,  uninformed,  or 
incapable  of  thinking  quickly,  the  potential  for  embarrassment,  and  concern  about  making 
substantive  statements  publicly  that  come  back  to  haunt  after  more  information  is  known,  further 
make  this  solution  untenable  for  many  agency  members  In  addition,  on  matters  of  particular 
importance  agencies  may  wish  to  speak  with  one  voice,  making  the  ability  to  work  through 


21/  The  substantive  and  procedural  restrictions  of  the  Act  are  triggered  only  where  there  is  a 
"meeting"  within  the  meaning  of  the  Act  There  are  essentially  four  elements  of  a  meeting 
for  purposes  of  the  Act  (1)  a  quorum  of  agency  members,  (2)  acting  jointly,  (3)  to 
conduct  deliberations,  (4)  that  result  in  the  disposition  of  official  agency  business  5 
use  §  552b(a)(2) 

Many  agencies  use  general  guidelines  to  avoid  inadvertently  triggering  the  open  meeting 
requirements  of  the  Act  These  guidelines  -  some  of  which  are  set  forth  in  the  attached 
Appendix  A  —  contribute  to  what  numerous  observers  have  seen  as  inefficiency  in 
government 

22/       For  example,  the  timing  of  notice  required  under  the  Act  presents  logistical 

difficulties    These  difficulties  could  possibly  be  addressed  either  by  scheduling  open 
meetings  every  few  days  with  the  agenda  listing  most  of  the  items  then  pending  for 
agency  member  review,  or  by  amending  the  Act  to  provide  more  flexible  notice 
requirements 
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issues,  but  only  if  it  can  be  accomplished  in  private,  that  much  more  important  It  is  no  accident 
that,  to  my  knowledge,  every  major  federal  agency  subject  to  the  Act  has  independently  devolved 
procedures  and  a  format  for  its  open  meetings  that  avoids  the  Act's  expectation  of  joint  public 
deliberations  If  the  Act's  model  worked  well  and  appropriately,  one  would  have  expected  most 
if  not  all  agencies  to  have  embraced  it,  especially  because  it  is  the  model  prescribed  by  the  Act. 
Notwithstanding  the  best  of  intentions  then,  the  fact  that  just  the  opposite  has  occurred  —  through 
both  Democratic  and  Republican  majorities  in  agencies,  through  almost  20  years,  and  through 
scores  of  agency  members  —  should  be  the  best  proof  that  the  Act's  procedure  simply  is  not 
working  well  and  its  goals  are  not  being  satisfied  Instead  decision  making  and  the  public's 
interest  are  being  harmed 

4  Summary 

The  Act  has  not  been  particularly  effective  in  fully  achieving  either  of  its  stated  primary 
or  secondary  goals  The  primary  benefit  of  agency  meetings  under  the  Act  is  now  the  opportunity 
for  agencies  and  agency  members  to  announce  and  justify  publicly  the  results  of  prior  individual 
deliberations  Agency  open  meetings  rarely  involve  substantive  deliberation  of  matters  on  the 
agenda,  and  therefore  are  of  marginal  benefit  at  best  in  terms  of  providing  the  public  an 
opportunity  to  observe  the  decision  making  process  of  Federal  agencies  Similarly,  the  Act  does 
little  to  improve  the  quality  of  agency  decisions  Specifically,  in  light  of  the  limitations  imposed 
by  the  Act  on  the  deliberative  processes  of  agency  members,  the  Act  actually  appears  to  be 
counterproductive  to  the  goal  of  improved  agency  decision  making 

II.        Proposed  Alternative  to  the  Act. 

A.        Structure. of J'ropQsal. 

The  concerns  expressed  above  with  respect  to  the  Act  have  been  fairly  well  documented. 
23/  What  is  less  clear  is  precisely  what  should  be  done  to  address  them.  As  I  initially  noted, 
I  strongly  support  the  goals  of  the  Act  and  would,  therefore,  not  be  in  favor  of  a  repeal  of  the 
Act.  Instead,  I  would  like  to  set  forth  a  proposal  for  consideration  that,  in  my  view,  would 
enhance  the  Act's  underlying  primary  goal  of  increasing  the  public's  access  to  the  collective 
deliberations  of  agencies.  This  proposal  would  also  simultaneously  encourage  more  collective 
decision  making  among  agency  officials  and,  thereby,  provide  the  public  with  the  benefit  of 


23/       See  eg  ACUS  Recommendation  84-3.  supra  at  n   1 2.  Tucker,  supra  at  n  3,  Welborn, 
supra  at  n   14.  Cawley,  supra  at  n   17.  Longstreth,  A  Little  Shade.  Please  —  the 
Government  in  the  Sunshine  Act  Isn't  Working.  Washington  Post  (July  25,  1989) 


II 


246 


better  agency  decisions.  24/  I  also  believe  that  as  agency  members  deliberate  jointly  in  private, 
there  will  also  be  a  spill  over  where  those  matters  that  can,  to  some  extent,  be  appropriately 
debated  in  public  will,  at  least  to  that  extent,  start  to  be  deliberated  in  public. 

This  alternative  —  a  "Modified  Sunshine  Act"  or  "MSA"—  would  involve  the 
establishment  of  a  Congressional ly  enacted  pilot  program.  Under  the  pilot,  in  return  for 
electing  to  be  subject  to  the  broadened  scope  of  the  Modified  Sunshine  Act,  agency  members 
would  be  permitted  more  flexibility  to  meet  privately  provided  that  they  memorialize  their 
meetings  for  the  public.  Under  the  Modified  Sunshine  Act,  agencies  would  be  exhorted  to 
have  as  open  meetings  all  deliberations  the  agency  believed  could  be  appropriately  handled  in 
that  fashion. 

Under  the  pilot,  the  definition  of  a  "meeting"  subject  to  the  Modified  Sunshine  Act 
would  be  expanded  to  include  all  meetings  involving  a  quorum  of  agency  officials  and  the 
discussion  of  agency  business.  There  no  longer  would  be  any  distinction  between  deliberative 
and  nondeliberative  meetings.  The  MSA  would  continue,  however,  to  retain  the  exemptions 
of  the  current  Act.  That  is,  enforcement,  internal  personnel  and  certain  other  matters  exempt 
from  the  open  meeting  requirements  under  the  current  Act  would  continue  to  be  exempt  from 
the  parallel  requirements  of  the  MSA.  25/ 

In  contrast  to  the  current  Act,  under  the  Modified  Sunshine  Act  agency  members  would 
be  permitted  to  meet  collectively  in  private  to  discuss  agency  business  in  those  instances  where 
agency  members  today  would  otherwise  be  required  to  meet  in  an  open  meeting  --  or  more 
practically  and  realistically  speaking,  not  meet  at  all  under  the  Act.  To  the  extent  such  private 
meetings  under  the  MSA  occurred,  agencies  would  be  required  to  document  them  in  a  public 
file  by  the  close  of  the  second  business  day  after  the  date  of  the  meeting.  For  example,  if  the 
members  of  an  agency  met  privately  on  a  matter  on  a  Monday,  the  documentation  would  have 
to  be  submitted  to  the  public  file  by  the  close  of  business  on  the  following  Wednesday. 

The  scope  of  this  notice  and  documentation  of  private  meetings  under  the  Modified 
Sunshine  Act,  obviously,  is  of  central  importance.   Ideally,  any  record  of  the  meeting  would 


24/       The  approach  described  -  the  Modified  Sunshine  Act  —  is  one  way  m  which  the  issues 
posed  by  the  Act  might  be  addressed  in  a  generic  fashion  across  agencies    Clearly, 
there  are  other  ideas  --  some  of  which  have  been  suggested  in  ACUS'  notice  of  this 
hearing  --  which  merit  consideration    Without  advocatmg  any  particular  idea  other 
than  the  one  described  herein,  additional  possibilities  for  consideration  might  include 
those  designed  to  enhance  the  ability  of  the  public  to  participale  in  (as  opposed  to 
observe)  agency  meetings 

25/       See  5  U  S  C  552b(c) 
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be  detailed  enough  reasonably  to  apprise  the  public  of  the  occurrence  and  substance  of  the 
meeting,  yet  not  so  detailed  that  it  would  dampen  the  collective  deliberation  necessary  to  obtain 
the  benefit  of  better  agency  decision  making  sought  to  be  encouraged  as  one  goal  of  the  pilot 
program.  In  attempting  to  achieve  this  admittedly  difficult  balance,  I  propose  that  the  Special 
Committee  consider  the  following  items  as  essential  elements  of  any  minutes  of  private 
meetings  among  agency  officials: 

•  A  list  of  the  participants  at  the  meeting; 

•  A  description  of  the  time,  date  and  duration  of  the  meeting; 

•  A  description  of  the  subject  matter  of  the  meeting;  and 

•  A  review  of  the  meeting  sufficiently  detailed  to  apprise  the  public  of  the  general 
namre  of  the  discussion  at  the  meeting.  The  review  is  not  intended  to  be  a 
transcript  or  a  verbatim  summary  of  statements  made  at  the  meeting,  rather  it  is 
intended  to  provide  enough  information  so  that  a  person  familiar  with  the  subject 
matter  would  be  reasonably  apprised  of  the  issues  or  matters  discussed. 

In  order  to  ensure  public  awareness  of  these  minutes  and  review,  agencies  would  also  be 
required  to  provide  public  access  —  either  through  an  agency  newsletter,  electronic  bulletin 
board  or  similar  medium  of  widespread  publication  -  of  the  minutes  memorializing  private 
meetings.  26/ 

Public  announcement  of  all  final  agency  action  requiring  agency  member  approval  ~ 
such  as  official  votes  on  rule  proposals  or  adoption  of  agency  rules  -  would  be  required  under 
the  MSA  to  be  taken  either  at  an  open  meeting,  which  would  be  strongly  encouraged,  or 
through  notational  voting.  Because  a  material  amount  of  the  business  of  many  agencies 
requiring  agency  member  approval  consists  of  routine  matters  conducted  by  notational  voting, 
the  MSA,  like  the  Act,  would  not  mandate  that  all  final  votes  be  made  in  public.  In  order  to 
encourage  as  much  openness  as  possible,  however,  the  MSA  would  explicitly  permit  any 
member  to  require  any  matter  to  be  calendared  for  an  open  meeting  instead  of  being  acted  upon 
by  notation,  and  provide  agency  members  an  opportunity  at  the  next  subsequent  open  meeting 
to  discuss  any  matters  that  were  disposed  of  by  notational  voting.  In  order  to  avoid 
uncertainty,  however,  any  matter  that  was  acted  upon  by  notation  would,  as  is  currently  the 
case,  be  final  at  the  time  that  it  received  the  requisite  approval  under  the  notation  process. 


26/       A  number  of  agencies  currently  use  newsletters  or  electronic  media  to  provide 
mformation  on  their  activities    For  example,  both  the  Securities  and  Exchange 
Commission  and  the  Federal  Communications  Commission  have  daily  newsletters  and 
electronic  bulletin  boards 
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The  pilot  program  would  extend  for  a  limited  time,  such  as  two  years.  The  legislation 
could  direct  ACUS  to  conduct  an  evaluation  of  the  pilot  at  the  conclusion  of  this  period.  This 
review  would  include  a  survey  of  all  interested  parties  including  Federal  agencies,  private  and 
public  interest  organizations  and  members  of  the  press.  Based  on  its  review,  ACUS  could  then 
make  a  recommendation  to  Congress  as  to  whether  the  current  Act  should  be  amended  to 
reflect  the  terms  of  the  pilot,  whether  the  Act  should  remain  in  its  current  form,  or  whether  the 
pilot  should  be  extended  for  some  additional  period  of  time. 

B.         Discns.sion. 

There  are  several  potential  benefits  to  the  Modified  Sunshine  Act  approach.  The  scope 
of  the  current  Act  would  be  broadened  to  include  all  meetings  involving  a  quorum  of  agency 
members  where  agency  business  is  discussed.  This  proposal  would  eliminate  the  distinction 
between  agency  meetings  that  involve  deliberations  which  determine  or  result  in  the  joint 
conduct  or  disposition  of  agency  business  and  those  discussions  which  are  preliminary  in 
nature.  27/ 

More  importantly,  the  broadened  scope  of  the  Modified  Sunshine  Act  and  the  associated 
written  reviews  of  private  meetings  among  agency  members  will  result  in  the  receipt  of  more 
information  by  the  public  than  is  currently  received  under  the  Act.  As  discussed  above,  almost 
no  public  joint  deliberative  meetings  occur.  Because  of  an  aversion  to  triggering  the 
requirements  of  the  Act,  very  few  private  pre-deliberative  meetings  occur  either.  In  any  event, 
when  such  pre-deliberative  meetings  do  occur,  there  is  no  requirement  that  the  meeting  be 
disclosed  to  the  public.  Thus,  under  the  Act,  the  public  currently  receives  little,  if  any 
information  regarding  either  the  important,  or  the  day-to-day,  deliberative  or  pre-deliberative, 
activities  of  agency  members. 

By  contrast,  under  the  Modified  Sunshine  Act,  private  meetings  among  a  quorum  of 
agency  members  would  be  publicly  disclosed  without  regard  to  whether  such  meetings  were 
preliminary  or  involved  a  deliberation.  For  the  first  time,  members  of  the  public  and  the  press 
would  have  a  comprehensive  view  of  the  issues  occupying  the  time  of  agency  members.  We 
would  all  know  which  issues  are  important  agenda  items  to  particular  agency  members  and  to 
the  agency  as  a  whole.  As  a  result,  even  in  the  absence  of  a  verbatim  transcript  of  the 
meeting,  this  information  would  be  a  valuable  public  resource  and  better  enable  interested 


27/  This  would  directly  address  one  of  the  more  vexing  problems  presented  by  the 
current  Act,  and  preclude  any  evasions  of  the  Act  through  determinations  that 
"deliberations"  did  not  occur. 


249 


parties  to  direct  their  attention  to  agency  priorities  and  ask  appropriate  follow-up  questions. 28/ 

Moreover,  the  Modified  Sunshine  Act  would  not  alter  what  the  public  currently  has  the 
opportunity  to  observe  under  the  Act.  Notwithstanding  that  there  is  nothing  in  the  Act 
requiring  agencies  to  hold  open  meetings  -  there  is  always  the  option  of  handling  all  matters 
by  notational  voting  -  agencies  obviously  hold  such  meetings  and  they  do  so  for  a  variety  of 
reasons.  Such  reasons  include,  among  others,  to  obtain  publicity  for  important  agenda  items 
or  to  explain  publicly  the  rationale  for  particularly  difficult  or  controversial  decisions.  Those 
incentives  remain  for  agencies  to  hold  public  meetings  of  the  type  that  are  currently  held  and 
previously  described.  The  expectation  under  the  MSA  that  members  might  provide 
observations  or  remarks  on  matters  disposed  of  by  notation  will  likely  expand,  at  least  in  some 
cases,  the  matters  discussed  at  public  meetings. 

Importantly,  and  ironically,  the  ability  of  agency  members  to  become  familiar  with  the 
concerns  of  their  respective  colleagues  in  private  would,  I  believe,  encourage  more  candid 
dialogue  and  debate  among  the  members  in  public.  Part  of  the  refusal  to  deliberate  publicly 
stems  from  a  concern  about  what  can  be  appropriately  stated  in  public,  what  has  been 
sufficiently  considered  so  as  not  to  be  irresponsible  if  stated  in  public,  a  desire  not  to  be 
embarrassed  in  public  due  to  a  lack  of  understanding  of  others  arguments  or  the  facts,  etc.  But 
after  some  private  deliberation,  public  deliberation  would  become  easier.  Consequently,  the 
Act's  goal  of  allowing  the  public  to  observe  the  process  of  agency  member  deliberations  would 
be  more  likely  to  be  achieved,  in  the  manner  sought  by  the  Act,  by  permitting  private 
deliberations. 

Further,  the  Modified  Sunshine  Act  approach  also  is  more  consistent  with  the 
underlying  goal  of  multi-headed  agencies.  By  facilitating  collective  deliberations  among  the 
members  of  an  agency,  the  proposal  moves  us  closer  to  ensuring  that  the  public  receives  the 
benefit  of  the  collective  wisdom  of  a  collegial  body  as  opposed  to  the  collected  views  of 
individual  commissioners. 

Finally,  there  are  benefits  associated  with  conducting  the  Modified  Sunshine  Act 


28/       This  approach  is  similar  to  the  policy  of  many  agency  officials  of  memorializing  all 
meetings  with  members  of  the  public  interested  in  a  pending  rulemaking  under  the 
Administrative  Procedures  Act    Minutes  of  such  meetings  are  typically  placed  in  the 
public  file  relating  to  the  rulemaking    Members  of  the  press,  industry  competitors  and 
others  review  such  files  carefully    By  way  of  anecdote,  on  several  occasions  following 
the  submission  of  a  notice  of  such  a  meeting  to  the  public  file,  I  have  received  follow- 
up  telephone  calls  from  reporters  and  other  parties  interested  in  what  occurred  at  the 
meeting    This  type  of  minute  would  be  even  more  valuable  if  it  reflected  private 
conversations  among  commissioners,  for  which  there  is  currently  no  information 
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proposal  as  a  pilot  program.  First,  in  recognition  of  the  importance  of  the  Act  to  public 
openness,  conducting  the  proposal  as  a  pilot  allows  us  to  proceed  cautiously  and  deliberately, 
without  venturing  down  an  unchartered  course  wholeheartedly.  Second,  because  each  agency 
would  elect  whether  to  be  governed  by  the  Modified  Sunshine  Act,  the  proposal  provides  each 
agency  flexibility  to  adopt  an  approach  most  suited  to  its  needs.  Assuming  that  not  all  agencies 
will  find  it  desirable  to  opt-in  to  the  proposal,  29/  Congress,  ACUS,  agencies,  and  members 
of  the  press  and  general  public  will  have  an  opportunity  to  evaluate,  both  objectively  and 
subjectively,  which  scheme  better  promotes  the  public's  trust.  If  the  ultimate  conclusion  is  that 
the  pilot  is  not  serving  its  purpose,  it  will  sunset  and  the  original  Act  would  be  retained  without 
modification. 

Notwithstanding  the  potential  benefits  and  limited  downside  of  the  MSA  pilot  relative 
to  the  Act,  some  may  have  reservations  about  the  proposal.  These  concerns  may  be  based  on 
the  view  that,  regardless  of  the  safeguards  imposed  under  the  MSA  to  protect  the  public  interest 
in  openness,  allowing  any  private  deliberation  among  officials  at  collegial  agencies  is 
unacceptable.  If  that  is  the  case,  there  would  seem  to  be  little  that  we  can  do  to  benefit  the 
public  interest  short  of  hoping  that  things  will  improve  sometime  over  the  next  twenty  years. 
If,  however,  the  reservation  is  focused  (more  appropriately)  on  whether  the  MSA  as  proposed 
—  and  the  documentation  of  private  meetings  through  the  use  of  minutes  in  particular  -  will 
sufficiently  further  the  goal  of  public  openness,  it  may  be  possible  to  address  this  concern 
within  the  context  of  the  MSA  pilot. 

If  necessary ,  it  would  be  possible  to  add  a  requirement  that  meetings  newly  permitted 
to  be  held  privately  under  the  MSA  be  recorded  or  transcribed  and  that  such  recordings  or 
transcriptions  be  made  available  to  the  public  after  some  period.  The  key  determination  here 
is  the  time  period  that  would  be  permitted  to  elapse  prior  to  making  such  transcripts  or 
recordings  publicly  available.  If  the  period  is  too  short,  this  approach  would  do  little  to  further 
collegial  deliberations  at  Federal  agencies. 

To  the  extent  the  Special  Committee  were  to  consider  an  overlay  of  this  approach  on 
the  MSA,  I  would  propose  that  the  verbatim  record  of  private  meetings  be  made  available  only 
after  a  sufficient  time  so  that  agency  members  would  be  encouraged  to  use  this  procedure  for 
joint  deliberations.    The  goal  is  to  ensure  that  the  public  can  have  access  to  the  agency 


29/       For  example,  agencies  that  engage  primarily  in  adjudicatory  meetings  rather  than 

rulemaking  proceedings  may  find  no  benefit  to  electing  to  be  governed  by  the  MSA 
Such  adjudicatory  proceedings,  which  involve  the  rights  and  obligations  of  specific 
parties  rather  than  more  general  policy  determinations  of  agency  rulemaking,  are  more 
easily  and  appropriately  conducted  in  an  open  forum 
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members'  deliberative  process,  which  is  clearly  less  time  sensitive  than  ensuring  access  to  late- 
breaking  news.  It  is  important  to  keep  in  mind  that,  although  there  are  obviously  outside  limits 
with  respect  to  the  usefulness  of  certain  information,  the  records  of  private  meetings  still 
become  news  once  they  are  released.  Therefore,  it  is  likely  that  -  like  the  minutes  of  the 
meetings  of  the  Federal  Reserve  Open  Market  Committee  -  they  would  be  of  interest  to  the 
public  and  press  notwithstanding  that  they  are  not  released  immediately  or  even  relatively 
shortly  after  the  meeting. 


Consequently,  I  believe  the  distribution  of  the  verbatim  record  should  be  made  available 
no  later  than  on  the  date  the  agency  takes  action  with  respect  to  the  matter,  such  as  by 
proposing  or  adopting  a  rule  with  respect  to  the  matter,  or  180  days  after  the  meeting.  In  the 
instance  of  a  negotiated  rule  making  or  a  strategy  for  legislative  discussions,  the  agency  would 
have  to  be  granted  the  discretion  of  delaying  the  release  of  the  record  until  the  rulemaking  or 
negotiation  is  over,  or  the  matter  should  be  exempt  from  the  requirement  for  a  verbatim  record 
to  be  released  altogether. 

Conclusion 

AC  US,  members  of  Federal  agencies  and  the  press,  and  other  interested  parties  should 
be  commended  for  their  willingness  to  engage  in  this  review  of  the  Sunshine  Act.  The  Act  is 
of  vital  importance  to  ensuring  public  confidence  in  government.  It  is  incumbent  on  us  all  to 
ensure  that  the  Act  works  as  efficiently  as  possible  and  is  effective  in  achieving  its  underlying 
goals  of  enhancing  public  understanding  of  agency  decision  making  and  providing  the  public 
with  the  benefit  of  better  agency  decisions. 

Based  on  our  experience  with  the  Act  over  the  last  19  years,  I  do  not  believe  the  Act 
achieves  either  of  its  goals  as  well  as  it  might.  There  are  any  number  of  reasons  for  this  - 
some  of  which  may  be  more  acceptable  to  us  than  others.  The  primary  issue  at  this  time, 
however,  is  not  so  much  why  the  Act  is  not  functioning  as  well  as  we  would  like.  Rather,  the 
issue  is  whether  we  should  continue  to  insist  on  an  increasingly  unrealistic  and  unrealized  and, 
perhaps,  misleading  view  that  the  Act  is  somehow  providing  the  benefit  of  public  openness, 
while  we  are  all  paying  tlie  cost  of  possible  better  information  to  the  press  and  public  and  better 
agency  decision  making. 

One  possible  alternative  to  the  Act  involves  establishing  a  pilot  program  permitting 
agencies  to  elect  to  be  subject  to  a  Modified  Sunshine  Act  with  a  broader  scope  than  the  current 
Act.  In  exchange,  agency  members  would  be  provided  greater  discretion  to  deliberate 
collectively  in  private  provided  such  meetings  were  memorialized  through  minutes  for  the 
public  shortly  thereafter.  The  potential  benefits  of  such  an  approach  are  many,  with  no  real 
disadvantages  compared  to  the  current  practice      Among  other  benefits,  the  public  and  the 
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press  would  obtain  information  not  currently  available  and  deliberation  privately  would, 
possibly,  facilitate  joint  public  deliberation  as  originally  contemplated  by  the  Act.  Moreover, 
what  is  currently  in  the  public  eye  under  the  Act  would  remain  in  the  public  eye  under  the 
MSA.  If  viewed  as  necessary  to  ensure  public  openness,  the  MSA  proposal  could  be  combined 
with  a  requirement  that  recordings  or  transcripts  of  private  meetings  under  the  MSA  be  made 
publicly  available  after  the  lapse  of  a  designated  period.  Even  this  later  variation  on  the  MSA, 
which  would  reduce  its  utility,  would  be  preferable  to  our  collective  current  status  under  the 
Act. 

If  wrong,  the  MSA  pilot  would  be  halted  after  a  couple  of  years.  Compared  to  the 
current  practice,  the  downside  is  hard  to  construct  and  an  unwillingness  to  consider  such  an 
approach  would  appear  to  be  based  solely  on  a  fear  of  the  unknown.  In  light  of  this,  and  our 
experience  with  the  Act  over  the  last  two  decades,  we  ought  to  have  the  courage  to  try  to 
achieve  better  for  the  public  the  benefits  Congress  envisioned  when  it  enacted  the  Sunshine 
Act. 

Thank  you  for  your  attention.  I  would  be  pleased  to  assist  in  ongoing  efforts  to  examine 
and  reform  the  Act  in  any  way  I  am  able. 
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Appendix  A:  Guidelines  Used  to  Avoid  Inadvertently  Triggering  the  Act 

The  following  are  examples  of  guidelines  utilized  by  some  agencies  to  avoid  triggering 
the  open  meeting  requirements  of  the  Act: 

•  Use  of  Bright-line  Tests  Many  agencies  invoke  bnght-line  policies  to  avoid  inadvertently 
violating  the  Act  However,  these  policies  may  hinder  effective  agency  decision  making. 
For  example,  because  of  the  difficulty  in  distinguishing  between  preliminary 
conversations,  which  are  outside  of  the  Act  ~  and  deliberations  —  which  trigger  the  Act, 
many  agencies  prohibit  the  gathering  of  a  quorum  of  agency  members  as  a  matter  of 
general  policy  By  adopting  this  approach,  the  issue  of  determining  when  agency 
members  become  engaged  in  deliberaUons  or  have  disposed  of  agency  business  becomes 
irrelevant,  as  the  Act  is  not  triggered  in  the  absence  of  a  quorum  of  agency  members 

Bright-line,  prophylactic  policies  have  the  obvious  benefits  of  being  easy  to  apply  and 
effective,  in  a  mechanical  sense,  in  preventing  inadvertent  violations  of  the  Act 
Notwithstanding  this,  they  are  often  over-inclusive  and,  in  many  instances,  they  prohibit 
discussion  of  even  the  most  preliminary  views  among  agency  members  In  doing  so,  these 
policies  leave  little  room  for  flexibility  in  the  exchange  of  member  views  and  often  harm 
the  quality  of  agency  decision  making 

•  One-on-Qne  Meetings  of  Agency  Members  Where  there  is  a  general  policy  of 
precluding  agency  members  from  meeting  in  groups  constituting  a  quorum,  members  may 
be  forced  to  resort  to  one-on-one  conversations  on  matters  of  agency  interest  These 
discussions  are  useful,  but  limited,  in  that  in  order  to  be  most  effective,  there  must  be  a 
senes  of  such  meetings  so  that  the  views  of  all  agency  members  are  known  Such  a  series 
of  meetings  remind  one  of  the  children's  game  of  "telephone"  where,  after  a  number  of 
one-on-one  relays  in  which  a  message  is  repeated  from  child  to  child  the  message  is  stated 
out  loud  to  see  how  garbled  it  could  become.  This  model  of  government  decision  making 
obviously  leaves  a  great  deal  to  be  desired. 

•  Use  of  Intermediaries  Another  manner  in  which  agencies  try  to  avoid  inadvertently 
triggering  the  Act  is  by  using  intermediaries  to  discuss  agency  business  For  example,  the 
legal  counsel  of  agency  members  may  meet  to  discuss  issues  that  will  require  decision 
making  by  their  principals  Because  these  meetings  do  not  involve  the  actual  members 
of  an  agency  -  as  opposed  to  their  respective  representatives  —  the  restrictive  provisions 
of  the  Act  governing  open  meetings  are  not  implicated 

Because  not  every  issue  or  follow-up  concern  related  to  a  particular  matter  can  be 
anticipated  in  advance  of  such  meetings,  however,  and  intermediaries  are  constrained  in 
their  ability  to  respond  to  new  proposals  on  behalf  of  their  principals,  several  conferences 
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among  intermediaries  frequently  are  required  with  respect  to  even  the  most  minor 
decisions  This  is  remarkably  inefficient  and  frequently  results  in  comprehension  and 
interpretation  problems  that  hinder  agency  decision  making 
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THE  WHITE    HOUSE 

WASHI  NGTON 

October  4,  1993 

MEMORANDUM  FOR  HEADS  OF  DEPARTMENTS  AND  AGENCIES 
SUBJECT:       The  Freedom  of  Information  Act 

I  am  writing  to  call  your  attention  to  a  subject  that  is  of 
great  importance  to  the  American  public  and  to  all  Federal 
departments  and  agencies  —  the  administration  of  the  Freedom 
of  Information  Act,  as  amended  (the  "Act") .   The  Act  is  a  vital 
part  of  the  participatory  system  of  government.   I  am  committed 
to  enhancing  its  effectiveness  in  my  Administration. 

For  more  than  a  quarter  century  now,  the  Freedom  of  Information 
Act  has  played  a  unique  role  in  strengthening  our  democratic 
form  of  government.   The  statute  was  enacted  based  upon  the 
fundamental  principle  that  an  informed  citizenry  is  essential 
to  the  democratic  process  and  that  the  more  the  American  people 
know  about  their  government  the  better  they  will  be  governed. 
Openness  in  government  is  essential  to  accountability  and  the 
Act  has  become  an  integral  part  of  that  process. 

The  Freedom  of  Information  Act,  moreover,  has  been  one  of  the 
primary  means  by  which  members  of  the  public  inform  themselves 
about  their  government.   As  Vice  President  Gore  made  clear 
in  the  National  Performance  Review,  the  American  people  are 
the  Federal  Government's  customers.   Federal  departments  and 
agencies  should  handle  requests  for  information  in  a  customer- 
friendly  manner.   The  use  of  the  Act  by  ordinary  citizens  is 
not  complicated,  nor  should  it  be.   The  existence  of  unnecessary 
bureaucratic  hurdles  has  no  place  in  its  implementation. 

I  therefore  call  upon  all  Federal  departments  and  agencies 
to  renew  their  commitment  to  the  Freedom  of  Information  Act, 
to  its  underlying  principles  of  government  openness,  and  to 
its  sound  administration.   This  is  an  appropriate  time  for 
all  agencies  to  take  a  fresh  look  at  their  administration 
of  the  Act,  to  reduce  backlogs  of  Freedom  of  Information 
Act  requests,  and  to  conform  agency  practice  to  the  new 
litigation  guidance  issued  by  the  Attorney  General,  which 
is  attached. 

Further,  I  remind  agencies  that  our  commitment  to  openness 
requires  more  than  merely  responding  to  requests  from  the 
public.   Each  agency  has  a  responsibility  to  distribute 
information  on  its  own  initiative,  and  to  enhance  public 
access  through  the  use  of  electronic  information  systems. 
Taking  these  steps  will  ensure  compliance  with  both  the 
letter  and  spirit  of  the  Act. 
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((Office  of  tl^c  Attorney  (Srncral 
Basfjington.B.  (!I.  20530 

October  4,  1993 


MEMORANDUM  FOR  HEADS  OF  DEPARTMENTS  AND  AGENCIES 
SUBJECT:       The  Freedom  of  Information  Act 


President  Clinton  has  asked  each  Federal  department  and  agency  to 
take  steps  to  ensure  it  is  in  compliance  with  both  the  letter  and 
the  spirit  of  the  Freedom  of  Information  Act  (FOIA) ,  5  U.S.C. 
§  552.   The  Department  of  Justice  is  fully  committed  to  this 
directive  and  stands  ready  to  assist  all  agencies  as  we  implement 
this  new  policy. 

First  and  foremost,  we  must  ensure  that  the  principle  of  openness 
in  government  is  applied  in  each  and  every  disclosure  and 
nondisclosure  decision  that  is  required  under  the  Act. 
Therefore,  I  hereby  rescind  the  Department  of  Justice's  1981 
guidelines  for  the  defense  of  agency  action  in  Freedom  of 
Information  Act  litigation.   The  Department  will  no  longer  defend 
an  agency's  withholding  of  information  merely  because  there  is  a 
"substantial  legal  basis"  for  doing  so.   Rather,  in  determining 
whether  or  not  to  defend  a  nondisclosure  decision,  we  will  apply 
a  presumption  of  disclosure. 

To  be  sure,  the  Act  accommodates,  through  its  exemption 
structure,  the  countervailing  interests  that  can  exist  in  both 
disclosure  and  nondisclosure  of  government  information.   Yet 
while  the  Act's  exemptions  are  designed  to  guard  against  harm  to 
governmental  and  private  interests,  I  firmly  believe  that  these 
exemptions  are  best  applied  with  specific  reference  to  such  harm, 
and  only  after  consideration  of  the  reasonably  expected 
consequences  of  disclosure  in  each  particular  case. 

In  short,  it  shall  be  the  policy  of  the  Department  of  Justice  to 
defend  the  assertion  of  a  FOIA  exemption  only  in  those  cases 
where  the  agency  reasonably  foresees  that  disclosure  would  be 
harmful  to  an  interest  protected  by  that  exemption.   Where  an 
item  of  information  might  technically  or  arguably  fall  within  an 
exemption,  it  ought  not  to  be  withheld  from  a  FOIA  requester 
unless  it  need  be. 

It  is  my  belief  that  this  change  in  policy  serves  the  public 
interest  by  achieving  the  Act's  primary  objective  —  maximum 
responsible  disclosure  of  government  information  —  while 
preserving  essential  confidentiality.   Accordingly,  I  strongly 
encourage  your  FOIA  officers  to  make  "discretionary  disclosures" 
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whenever  possible  under  the  Act.   Such  disclosures  are  possible 
under  a  number  of  FOIA  exemptions,  especially  when  only  a 
governmental  interest  would  be  affected.   The  exemptions  and 
opportunities  for  "discretionary  disclosures"  are  discussed  in 
the  Discretionary  Disclosure  and  Waiver  section  of  the  "Justice 
Department  Guide  to  the  Freedom  of  Information  Act."  As  that 
discussion  points  out,  agencies  can  make  discretionary  FOIA 
disclosures  as  a  matter  of  good  public  policy  without  concern  for 
future  "waiver  consequences"  for  similar  information.   Such 
disclosures  can  also  readily  satisfy  an  agency's  "reasonable 
segregation"  obligation  under  the  Act  in  connection  with 
marginally  exempt  information,  see  5  U.S.C.  §  552(b),  and  can 
lessen  an  agency's  administrative  burden  at  all  levels  of  the 
administrative  process  and  in  litigation.   I  note  that  this 
policy  is  not  intended  to  create  any  substantive  or  procedural 
rights  enforceable  at  law. 

In  connection  with  the  repeal  of  the  1981  guidelines,  I  am 
requesting  that  the  Assistant  Attorneys  General  for  the 
Department's  Civil  and  Tax  Divisions,  as  well  as  the  United 
States  Attorneys,  undertake  a  review  of  the  merits  of  all  pending 
FOIA  cases  handled  by  them,  according  to  the  standards  set  forth 
above.   The  Department's  litigating  attorneys  will  strive  to  work 
closely  with  your  general  counsels  and  their  litigation  staffs  to 
implement  this  new  policy  on  a  case-by-case  basis.   The 
Department's  Office  of  Information  and  Privacy  can  also  be  called 
upon  for  assistance  in  this  process,  as  well  as  for  policy 
guidance  to  agency  FOIA  officers. 

In  addition,  at  the  Department  of  Justice  we  are  undertaking  a 
complete  review  and  revision  of  our  regulations  implementing  the 
FOIA,  all  related  regulations  pertaining  to  the  Privacy  Act  of 
1974,  5  U.S.C.  §  552a,  as  well  as  the  Department's  disclosure 
policies  generally.   We  are  also  planning  to  conduct  a 
Department-wide  "FOIA  Form  Review."   Envisioned  is  a 
comprehensive  review  of  all  standard  FOIA  forms  and 
correspondence  utilized  by  the  Justice  Department's  various 
components.   These  items  will  be  reviewed  for  their  correctness, 
completeness,  consistency,  and  particularly  for  their  use  of 
clear  language.   As  we  conduct  this  review,  we  will  be  especially 
mindful  that  FOIA  requesters  are  users  of  a  government  service, 
participants  in  an  administrative  process,  and  constituents  of 
our  democratic  society.   I  encourage  you  to  do  likewise  at  your 
departments  and  agencies. 

Finally,  I  would  like  to  take  this  opportunity  to  raise  with  you 
the  longstanding  problem  of  administrative  backlogs  under  the 
Freedom  of  Information  Act.   Many  Federal  departments  and 
agencies  are  often  unable  to  meet  the  Act's  ten-day  time  limit 
for  processing  FOIA  requests,  and  some  agencies  —  especially 
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those  dealing  with  high-volume  demands  for  particularly  sensitive 
records  —  maintain  large  FOIA  backlogs  greatly  exceeding  the 
mandated  time  period.   The  reasons  for  this  may  vary,  but 
principally  it  appears  to  be  a  problem  of  too  few  resources  in 
the  face  of  too  heavy  a  workload.   This  is  a  serious  problem  — 
one  of  growing  concern  and  frustration  to  both  FOIA  requesters 
and  Congress,  and  to  agency  FOIA  officers  as  well. 

It  is  my  hope  that  we  can  work  constructively  together,  with 
Congress  and  the  FOIA-requester  community,  to  reduce  backlogs 
during  the  coming  year.   To  ensure  that  we  have  a  clear  and 
current  understanding  of  the  situation,  I  am  requesting  that  each 
of  you  send  to  the  Department's  Office  of  Information  and  Privacy 
a  copy  of  your  agency's  Annual  FOIA  Report  to  Congress  for  1992. 
Please  include  with  this  report  a  letter  describing  the  extent  of 
any  present  FOIA  backlog,  FOIA  staffing  difficulties  and  any 
other  observations  in  this  regard  that  you  believe  would  be 
helpful. 

In  closing,  I  want  to  reemphasize  the  importance  of  our 
cooperative  efforts  in  this  area.   The  American  public's 
understanding  of  the  workings  of  its  government  is  a  cornerstone 
of  our  democracy.   The  Department  of  Justice  stands  prepared  to 
assist  all  Federal  agencies  as  we  make  government  throughout  the 
executive  branch  more  open,  more  responsive,  and  more 
accountable. 
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U.S.  Department  of  Justice 

Office  of  Information  and  Privacy 


Washington.  DC.  20530 

February  1,  1994 

MEMORANDUM 

TO:       All  Department  of  Justice  FOIA/PA  Coordinators 

FROM:      ^''Richard   L.    Huff 

jiJ^Daniel    J.    Metcalfe 
Co-Directors 

SUBJECT:   Expediting  FOIA  Requests  as  a  Matter  of  Agency 
Discretion  to  Promote  Public  Accountability 

As  you  are  aware,  many  Department  of  Justice  components  are 
unable  to  meet  the  FOIA's  deadlines  for  responding  to  requests. 
Following  Open  America  v.  Watergate  Special  Prosecution  Force. 
547  F.2d  605,  614-16  (D.C.  Cir.  1976),  those  components  process 
their  requests  on  a  "first-in,  first-out"  basis,  ordinarily  tak- 
ing requests  out  of  order  only  when  they  satisfy  one  of  the  two 
court -recognized  grounds  for  expediting  the  processing  of  FOIA 
requests:   a  threat  to  life  or  safety,  or  the  loss  of  substantial 
due  process  rights.   See  FOIA  Update,  Summer  1983,  at  3. 

As  a  matter  of  agency  discretion,  the  Attorney  General  has 
determined  that  the  Department  of  Justice  will  expedite  the  proc- 
essing of  a  third  category  of  FOIA  requests,  based  upon  the  De- 
partment's institutional  interest  in  promoting  public  accounta- 
bility.  This  category  consists  of  those  FOIA  requests  for  which 
the  Director  of  Public  Affairs  expressly  finds  that: 

1.  there  exists  widespread  and  exceptional  media  in- 
terest in  the  requested  information;  and 

2.  expedited  processing  is  warranted  because  the  in- 
formation sought  involves  possible  questions  about  the  govern- 
ment's integrity  which  affect  public  confidence. 

The  goal  of  such  expedited  processing  is  to  permit  the  pub- 
lic to  make  a  prompt  and  informed  assessment  of  the  propriety  of 
the  government's  actions  in  exceptional  cases.   It  is  recognized 
that  in  some  cases  (e.g.,  those  involving  ongoing  law  enforcement 
investigations)  the  Department's  ability  to  disclose  requested 
records  without  harm  to  protectible  interests  will  be  greatly 
limited.   An  expedited  FOIA  response  in  those  cases  will  never- 
theless provide  the  maximum  public  assurance  possible  through  the 
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FOIA  process.   All  requests  for  expedited  FOIA  processing  in  this 
new  category  should  be  forwarded  to  the  Office  of  Public  Affairs. 

Finally,  we  suggest  that  future  Open  America  declarations 
should  take  cognizance  of  this  third  category  when  describing  the 
circumstances  under  which  a  component  will  expedite  the  process- 
ing of  a  FOIA  request . 
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U.S.  Uepanment  of  Justice 

Office  of  iJic  Dcpucy  Anomcy  General 


TlK  Dcpulv  Atiomcy  General  \»uhintim.  D.C  2lBX 

December  13,  1993 
MEMORANDUM 


TO:       Michael  E.  Shaheen,  Jr. 
Counsel 
Office  of  Professional  Responsibility 


FROM:     Philip  B.  Heyma 
Deputy  Atto 


eymann      r/sJ     J4-^ 
rney  General  /  y    /O 


SUBJECT:  Disclosure  of  the  Results  of  Investigation  of 
Alleged  Professional  Misconduct  by  Department 
Attorneys 

I  understand  that  the  Department  in  the  past  has  publicly 
disclosed  the  results  of  investigations  conducted  by  the  Office 
of  Professional  Responsibility  only  in  rare  cases  in  which  OPR 
found  knowing  and  intentional  misconduct  by  senior  officials. 
Upon  reviewing  that  policy,  I  have  concluded  that  more  frequent 
disclosure  of  the  results  of  OPR' s  findings  concerning 
professional  misconduct  by  attorneys  will  promote  public 
accountability  and  further  the  fair  administration  of  justice  and 
the  law  enforcement  process.   Accordingly,  I  hereby  adopt  a 
policy  that  will  result  in  the  disclosure  of  findings  in  a  larger 
number  of  cases. 

While  we  must  respect  legitimate  privacy  interests  of 
Department  employees,  we  must  also  recognize  that  serving  as  an 
attorney  with  the  Department  of  Justice  carries  with  it  a 
responsibility  to  observe  high  ethical  standards.   The  public's 
interest  in  knowing  whether  all  of  our  attorneys  are  consistently 
satisfying  those  standards  should  be  weighed  in  the  balance  when 
making  the  determination  about  whether  disclosure  is  appropriate. 

Accordingly,  in  the  future  the  Department  will  disclose  the 
final  disposition,  after  all  available  administrative  reviews 
have  been  completed,  of  any  matter  in  the  following  categories: 

1.    Any  finding  by  the  Department  of  intentional 
or  knowing  professional  misconduct  by  a 
Department  attorney  in  the  course  of  an 
investigation  or  litigation  conducted  under 
the  authority  of  the  Department  of  Justice, 
where  the  Attorney  General  or  Deputy  Attorney 
General  finds  that  the  public  interest  in 
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disclosure  outweighs  the  privacy  interest  of 
the  attorney  and  any  law  enforcement 
interests. 

"2.   Any  case  involving  an  allegation  of  serious 
professional  misconduct  where  there  has  been 
a  demonstration  of  public  interest  in  the 
disposition  of  the  allegation,  including 
matters  where  there  has  been  a  public 
referral  to  the  Department  by  a  court  or  bar 
association,  where  the  Attorney  General  or 
Deputy  Attorney  General  finds  that  the  public 
interest  in  disclosure  outweighs  the  privacy 
interest  of  the  attorney  and  any  law 
enforcement  interests. 

3.    Any  case  in  which  the  attorney  requests 

disclosure,  where  law  enforcement  interests 
are  not  compromised  by  the  disclosure. 

Prior  to  any  disclosure -in  category  (1)  or  (2),  the  attorney 
whose  name  is  to  be  released  will  receive  notice  of  the  planned 
disclosure  and  will  be  given  an  opportunity  to  object  in  writing 
to  the  public  disclosure.   The  Deputy  Attorney  General  shall 
resolve  any  such  objections. 

In  each  disclosed  case,  the  Department  will  disclose  the 
name  of  the  employee,  sufficient  facts  to  explain  the  context  of 
the  allegation,  and  the  disposition  of  the  allegation,  including 
any  final  action  taken  by  the  Department. 

Please  ensure  that  procedures  are  implemented  in  your  office 
so  that  each  matter  falling  within  one  of  the  above  categories  is 
forwarded  to  the  Deputy  Attorney  General  after  resolution  by  your 
office.   Your  referral  should  include  your  recommendation  about 
whether  disclosure  is  appropriate.   If  you  believe  that 
disclosure  is  appropriate,  please  include  a  brief  summary  of  the 
matter  appropriate  for  public  release. 

Depending  upon  the  degree  of  public  interest  in  the  matter, 
we  may  release  the  information  when  the  matter  is  resolved  or 
include  it  in  OPR' s  annual  report. 
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Attorney  General  Reno  Celebrates 
Annual  Freedom  of  Information  Day 


Furthering  the  strong  spirit  of  government  openness  that 
has  been  a  hallmark  of  her  leadership  at  the  Department  of 
Justice,  Attorney  General  Janet  Reno  celebrated  annual  Free- 
dom of  Infonnation  Day  this  year  with  a  speech  at  the  Na- 
tional Press  Club  on  the  subject  of  openness  in  government. 

Before  a  capacity  crowd  of  journalists  and  other  media 
members  at  the  National  Press  Club's  annual  FOIA  Day 
celebration  on  March  16,  Attorney  General  Reno  gave  a 
luncheon  address  that  outlined  the  full  range  of  openness-in- 
govemment  initiatives  undenaken  by  the  Depanmeni  of  Jus- 
tice during  the  past  year,  including  the  major  policy  changes 
made  by  the  Department  under  the  Freedom  of  Information 
Act.  Through  such  actions,  she  emphasized,  '(olur  goal  is 
to  create  meaningful,  lasimg  change.' 

Attorney  General  Reno  remarked  that  she  and  President 
Clinton  share  'a  broad  philosophy  of  open  government"  that 
is  manifested  both  in  President  Clinton's  FOIA  Memoran- 
dum of  October  4,  1993.  and  the  Department  of  Justice's 
initiatives  in  the  followmg  policy  activity  areas: 

►  New  FOIA  Policy  Standards-Establishment  of  an 
overall  'presumption  of  disclosure'  applicable  to  FOIA  de- 
cisionmaking; a  new  'foreseeable  harm'  standard  governing 
the  application  of  FOIA  exemptions;  and  an  accompanying 
emphasis  on  the  making  of  discretionary  disclosures  of 
exempt  information  whenever  possible  imder  the  Act.  See 
FOIA  Update.  Summer/Fall  1993,  at  1-5.  Attorney  General 
Reno  observed  that  'in  many  instances,  these  discretionary 
disclosures  can  satisfy  the  goals  of  the  Act*  without  banning 
an  agency's  or  a  private  party's  interests.  (See  pagei  3-6  of 
this  issue  of  FOIA  UtKlate  for  further  policy  guidance.) 

►  FOIA  Litigation  Review-Rescission  of  the  Justice 
Department's  former  standards  for  the  defense  of  FOIA  liti- 
gation, together  with  a  review  of  the  merits  of  all  pendmg 
and  prospective  FOIA  litigation  cases  in  accordance  with  the 
Department's  new  FOIA  policy  standards.  This  review  has 
led  to  the  complete  resolution  of  several  FOIA  lawsuits,  in 
some  instances  where  all  of  the  information  withheld  in  the 
case  was  disclosed  as  a  matter  of  administrative  discretion 
and  in  others  in  which  so  much  of  it  was  disclosed  that  the 
FOIA  requester  then  dropped  the  suit  as  to  the  remainder. 

Perhaps  the  most  notable  example  of  a  FOIA  case  dis- 
posed of  through  this  new  process  of  litigation  review.  At- 


torney General  Reno  told  her  FOIA  Day  audience,  is  the  re- 
cent case  involving  a  repon  recommending  the  exclusion 
from  the  United  States  of  former  U.N.  Secretary-General 
Kun  Waldheim,  Mapotherv.  Department  of  Justice.  3  F.3d 
1533(D.C.  Cir.  1993).  The  Depanment's  new  litigation  re- 
view process  included  that  case,  she  noted,  and  it  triggered 
a  decision  to  disclose  the  repon  entirely  as  a  matter  of 
administrative  discretion.  "Even  though  there  was  a  sub- 
stantial legal  basis  for  withholding,  affirmed  by  the  coun  of 
appeals,'  Attorney  General  Reno  pointed  out,  'the  new 
FOIA  policy  resulted  in  disclosure." 

►  FOIA  Form  Review-Comprehensive  reviews  of  all 
forms  and  standard  conespondence  formats  used  by  the 
more  than  thiny  different  components  of  the  Justice  Depart- 
ment in  their  individual  administration  of  the  Act.  The  De- 
panment  has  made  numerous  improvements  in  the  content, 
clarity  and  consistency  of  many  of  its  components'  written 
communications  with  FOIA  requesters  through  this  process, 
and  it  strongly  advises  other  agencies  to  do  the  same. 

An  example  of  a  major  change  made  through  the  Justice 
Depanment's  FOIA  Form  Review  process  is  the  Office  of 
Information  and  Privacy's  recommendation  that  all  FOIA 
correspondence  contain  a  telephone  number  at  which  re- 
questers can  contact  appropriate  agency  FOIA  officers  with 
any  questions  that  they  might  have.  (OIP,  as  an  example, 
now  includes  its  telephone  number  as  pan  of  ils  pre-printed 
letterhead  on  all  of  ils  correspondence  for  this  purpose.) 
This  simple  step  alone  can  facilitate  better  and  more  effi- 
cient communications  with  FOIA  requesters  and  has  been 
implemented  widely  within  the  Justice  Department. 

Attorney  General  Reno  emphasized  the  importance  of 
this  in  her  FOIA  Day  presentation,  stressing  the  strong  con- 
nection between  FOIA  communications  and  the  customer- 
service  objectives  of  the  National  Performance  Review: 
"The  goal  of  our  review,  a  goal  being  implemented  govem- 
mentwide  by  the  Vice  President's  National  Performance  Re- 
view, is  to  remind  everybody  that  FOIA  requesters  are  our 
customers.  .  .  .  Our  procedures,  forms  and  letters  should 
treat  FOIA  requesters  with  the  respect  they  deserve." 

►■    Backlog  Reduction-Attention  to  all  existing  back- 
logs of  FOIA  requests,  both  within  the  Justice  Department 
Cont'd  on  next  page 
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and  govemmcntwide,  with  emphasis  on  backlog  reduction 
to  the  maximum  extent  possible.  Through  the  Aliomey 
General's  govemmentwide  call  for  agency  backlog  data  in 
her  FOIA  Memorandum  of  October  4,  1993.  the  Depan- 
ment  has  compiled  information  showing  backlog  problems 
existing  at  nearly  two-thirds  of  all  federal  agencies.  Within 
her  own  ^ency ,  the  Attorney  General  is  focusing  on  all  pos- 
sible means  of  backlog  reduction,  including  the  development 
of  automated  FOlA-proccssing  systems  through  the  National 
Performance  Review  process,  especially  at  such  components 
as  the  FBI  and  INS  where  the  problem  is  most  severe.  Sre 
also  FOIA  Update.  Summer/Fall  1993,  at  8-9. 

To  ensure  that  the  importance  of  timely  FOIA  compli- 
ance is  appreciated  by  all  Justice  Department  employees, 
including  those  who  are  relied  upon  by  FOIA  officers  to 
support  the  processes  of  FOIA  administration.  Attorney 
Genera]  Reno  sent  a  memorandum  to  all  Department  com- 
ponents last  year  urging  a  "new  institutional  attitude'  on 
everyone's  pan.  See  FOIA  Update.  Summer/Fall  1993.  at 
5.  At  the  National  Press  Club  program,  she  annoimced  that 
the  Department  also  would  be  disseminating  this  same 
strong  message  to  each  and  every  employee  of  the  Justice 
Department  directly  through  a  special  mailing  that  would  be 
included  "with  their  next  paycheck"  as  well. 

►  Expedited  Access-Establishment  of  a  new  Justice 
Department  policy  affording  expedited  access  under  the  Act 
for  certain  FOIA  requests  that  meet  exceptional  standards  of 
media-related  interest.  By  a  memorandum  to  all  Justice 
Department  components  dated  February  I.  1994,  OIP  an- 
nounced that  the  Department  was  expanding  its  policy  of 
granting  requests  for  expedited  FOIA  processing  beyond  the 
existing  judicially  recognized  grounds  of  either  threatened 
physical  safety  or  the  loss  of  substantial  due  process  rights. 
It  established  a  third  category  of  requests  entitled  to  expedit- 
ed access  ahead  of  other  FOIA  requesters-consisting  of  all 


"FOIA  requests  for  which  the  Director  of  (the  Justice  De- 
partment's Office  of]  Public  Affairs  expressly  fmds  that: 

•  there  exists  widespread  and  exceptional  media 
interest  in  the  requested  information;  and 

•  expedited  processing  is  warranted  because  the 
information  sought  involves  possible  questions  about  the 
government's  integrity  which  affect  public  confidence.* 

Attorney  General  Reno  highlighted  this  new  Justice  De- 
partment policy  in  her  FOIA  Day  presentation,  and  the 
Department  formally  encourages  all  other  federal  agencies 
to  adopt  similar  such  policies  for  the  treatment  of  media- 
related  requests  seeking  expedited  FOIA  access.  Addition- 
ally, the  Justice  Department's  Director  of  Public  Affairs. 
Carl  Stem,  is  scheduled  to  make  a  keynote  presentation  at 
the  American  Society  of  Access  Professionals'  Annual  Sym- 
posium this  summer  addressing  the  operation  of  this  open- 
ness-in-govemment  initiative. 

►■  New  Disclosure  Policy  for  Professional  NUscon- 
duct  Investigations-Creation  of  a  mechanism  for  affirma- 
tive disclosure  of  the  results  of  investigations  conducted  by 
the  Department's  Office  of  Professional  Responsibility  in 
accordance  with  a  new  public  interest  disclosure  standard. 
The  Attorney  General  also  described  the  Department's  'new 
policy  requiring  the  quick  handling  and  appropriate  public 
disclosure  of  investigations  .  .  .  into  complaints  of  mis- 
conduct by  Justice  Department  attorneys  and  investigators." 
This  policy  provides  for  disclosure  of  fmdings  of  intentional 
wrongdoing  and  also  of  the  results  of  investigations  in  which 
no  wrongdoing  is  found,  based  upon  a  new  'public  account- 
ability' standard  developed  and  applied  thrpugh  OIP.  It  en- 
courages other  agencies  to  adopt  their  own  such  policies, 
under  applicable  Privacy  Act  "routine  use'  regulations. 

In  addition  to  her  FOIA  Day  speech  at  the  National 
Press  Club,  which  was  televised  by  C-SPAN.  Anomey  Gen- 
eral Reno  made  similar  openness-in-govemment  presenta- 
tions before  other  media  organizations  during  the  spring. 


Supreme  Court  Decides  FLRA  Privacy  Issue 


Following  a  'somewhat  convoluted  path  of  statutory 
cross-references'  between  the  FOIA.  the  Privacy  Act  of 
1974,  and  the  Federal  Service  Labor-Management  Relations 
Act  (FSLMRA),  the  United  States  Supreme  Court  imani- 
mously  reaffirmed  its  Reponen  Committee  'core  purpose' 
test  for  determining  the  'public  interest*  under  the  FOIA's 
privacy  exemptions,  holding  that  the  home  addresses  of  fed- 
eral employees  are  protected  under  Exemption  6. 

In  DOD  v.  FLRA.  114  S.  Ct.  1006  (1994).  the  Court 
resolved  a  split  among  the  circuit  courts  of  appeals  stem- 
ming from  the  Federal  Labor  Relations  Authority's  efforts 
to  compel  disclosure  of  employee  home  addresses  to  labor 
unions  under  the  FSLMRA-which  provides  that  'agencies 
must,  "to  the  extent  not  prohibited  by  law,'  furnish  unions 
with  data  that  is  necessary  for  collective-bargaining  pur- 
poses.'  Finding  that  the  employee  addresses  are  covered  by 


the  Privacy  Act,  it  ruled  that  'unless  FOIA  would  require 
release  ....  their  disclosure  is  'prohibited  by  law,'  and  the 
agencies  may  not  reveal  them  to  the  unions.  * 

Turning  to  whether  disclosure  of  the  records  would  con- 
stitute a  clearly  unwarranted  invasion  of  personal  privacy, 
the  Supreme  Court  determined  that  'the  employees'  interest 
in  nondisclosure  is  not  insubstantial.'  As  to  the  public  in- 
terest side  of  the  balance,  it  held  that  under  Reixarters  Com- 
mittee the  "relevant  public  interest'  was  'negligible,  at 
bcst'-even  though  disclosure  'might  allow  the  unions  to 
communicate  more  effectively  with  employecs'-because  it 
"would  reveal  little  or  nothing  about  the  employing  agencies  ( 
or  their  activities.'  The  Court  concluded  by  flatly  rejecting  ^ 
the  FLRA's  attempt  to  transfer  to  the  FOIA  the  congression- 
al fmding  of  'public  interest'  in  'labor  organizations  and 
collective  bargaining'  embodied  in  the  FSLMRA. 
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Agencies  Place  Increasing  Emphasis 
on  Affirmative  Information  Disclosure 


As  a  growing  trend  within  the  federal  government,  fed- 
eral agencies  arc  placing  increasing  emphasis  on  the  proc- 
esses by  which  they  can  affirmatively  make  agency  records 
available  to  the  public,  rather  than  providing  them  only  in 
response  to  panicular  record  requests.  Agency  effons  m 
this  direction  can  significantly  benefit  their  administration  of 
the  Freedom  of  Information  Act. 

Where  an  agency  makes  records  available  to  the  public 
on  its  own  initiative,  there  is  less  likelihood  thai  those  rec- 
ords will  become  the  subjects  of  FOIA  requests  filed  by  per- 
sons who  are  interested  in  obtaining  them.  If  an  agency  can 
determine  in  advance  that  a  certain  type  of  records  or  infor- 
mation IS  likely  to  be  of  such  inieresi  to  members  of  the 
public,  and  that  ll  can  be  disclosed  wiihoul  concern  for  any 
FOIA  exemption  sensitivity,  then  the  agency  is  in  a  position 
to  meet  much  or  all  of  the  public  demand  for  it  without  the 
necessity  of  a  FOIA  request  and  the  more  cumbersome  steps 
of  FOIA  processing.  Doing  so  can  be  of  mutual  benefit  to 
both  the  agency  and  the  members  of  the  public  who  are  in- 
terested in  obtaining  access  to  such  informaiion. 

In  fact,  making  records  readily  available  as  a  mailer  of 
affirmative  agency  practice  usually  is  the  most  efficient  way 
in  which  to  achieve  public  disclosure.  Mosi  significantly, 
it  also  leaves  an  agency's  FOIA  office  that  much  freer  to 
devote  its  resources  to  meeting  disclosure  demands  that  can 
be  met  only  through  formal  FOIA  processes,  such  as  where 
exempt  records  are  involved.  Especially  in  this  era  of  ex- 
tremely scarce  administrative  resources,  it  is  imponant  that 
an  agency  make  efforts  to  apply  its  linuied  FOIA  resources 
where  they  are  most  needed--by  avoiding  any  unnecessary 
encumbrance  of  its  FOIA  processes  with  requests  for  rec- 
ords thai  can  best  be  disclosed  through  some  other  means. 
OIVfB  Circular  A-130 

Such  a  policy  of  affirmative  agency  information  disclo- 
sure in  order  to  meet  public  demands  is  contained  in  Office 
of  Management  and  Budget  Circular  No.  A-130 -entitled 
'Management  of  Federal  Information  Resources' -which  has 
recently  been  revised  with  greater  emphasis  on  agency  infor- 
mation dissemination,  including  through  electronic  means. 
See  59  Fed.  Reg.  37905  (July  25,  1994). 

In  accordance  with  OMB  Circular  A-130,  federal  agen- 
cies are  paying  increased  attention  to  their  responsibility  to 


provide  information  to  the  public  not  just  in  response  to  the 
receipt  of  a  FOIA  request  for  il,  but  by  'actively  distribut- 
ing" it  "at  the  initiative  of  the  agency.'  59  Fed.  Reg.  at 
37920.  As  part  of  its  overall  system  of  information  resourc- 
es management,  each  agency  must  determine  which  of  its 
records,  or  potential  "information  products.' are  appropriate 
for  such  treatment.  OMB  Circular  A-130  encourages  agen- 
cies to  recognize  that  even  agency  information  that  is  not 
necessarily  'meant  for  public  dissemination  .  .  .  may  be  the 
subject  of  requests  from  the  public."  and  that  if  an  agency 
"establishes  that  there  is  a  public  demand"  for  that  informa- 
tion, it  "may  decide  to  disseminate  it  automatically.'  59 
Fed.  Reg.  at  37922.  Where  an  agency  does  so.  of  course, 
that  minimizes  the  need  for  use  of  the  FOIA  in  connection 
with  thai  informaiion. 

Anticipation  of  Public  Demand 

The  anticipation  of  public  demand  for  agency  records  or 
information  is  not  an  entirely  unfamiliar  concept  under  the 
FOIA.  The  Act  itself  provides  for  the  "automatic"  public 
disclosure  of  basic  items  of  information  regarding  agency 
structure  and  operations,  through  Federal  Register  publica- 
tion under  FOIA  subsection  (a)(1),  and  for  the  routine  pub- 
lic availability  in  agency  'reading  rooms'  of  such  items  as 
final  adjudicative  opinions,  staff  manuals  and  certain  agency 
policy  statements  under  FOIA  subsection  (a)(2).  S^  FOIA 
UtKJale.  Summer  1992,  at  3-4  (detailing  FOIA's  "automatic" 
disclosure  requirements). 

Some  agencies  have  built  upon  this  "reading  room" 
mechanism  of  subsection  (a)(2)  to  meet  anticipated  public 
demands  for  records  that  are  not  required  to  be  placed  there 
under  the  Act.  For  example,  the  Federal  Bureau  of  Investi- 
gation maintains  a  reading  room  into  which  it  places  copies 
of  many  of  its  most  coirunonly  requested  files-such  as  its 
investigative  files  on  the  assassination  of  Dr.  Martin  Luther 
King,  Jr." in  the  form  in  which  they  previously  have  been 
processed  for  disclosure  in  response  to  FOIA  requests  made 
under  subsection  (a)(3)  of  the  Act.  These  records  are  made 
Cont'd  on  next  page 
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available  for  public  inspection,  jusi  ai  subsection  (a)(2)  rec- 
ords are.  and  members  of  the  public  may  conveniently  ob- 
tain photocopies  of  pages  thai  are  of  particular  interest  to 
them  without  having  to  make  a  formal,  and  time-consuming, 
access  request  for  them  under  FOIA  subsection  (a)(3). 

It  must  be  remembered,  of  course,  that  an  agency  can- 
not convert  a  subsection  (a)(3)  record  into  a  subsection 
(a)(2)  record  (which  cannot  be  the  subject  of  a  FOIA  re- 
quest under  subsection  (a)(3))  just  by  voluntarily  placing  it 
into  its  reading  room.  In  other  words,  only  those  records 
that  are  truly  required  to  be  placed  into  an  agency's  reading 
room  under  subsection  (a)(2)  are  subject  to  availability 
through  that  mechanism  only;  any  other  record  can  properly 
be  sought  by  a  FOIA  requester  with  a  request  filed  under 
subsection  (a)(3)-if  the  requester  chooses  to  make  one.  See 
FOIA  Update.  Spring  1991.  at  5  (advising  that  FOIA  re- 
questers may  not  be  deprived  of  (a)(3)  access  rights  through 
voluntary  "reading  room"  availability).  Nevertheless,  agen- 
cy efforts  to  meet  public  demand  for  records  through  "read- 
ing room"  availability  in  this  fashion  hold  strong  potential 
for  reducing  the  overall  volume  of  FOIA  requests. 
Public  Affairs  Ofrice  Disclosure 

Another  way  in  which  agencies  disclose  records  most 
efficiently  through  channels  oiher  than  ihc  FOIA  is  through 
their  public  affairs  offices,  which  regularly  deal  wuh  a  wide 
range  of  inquiries  and  requests  for  information  or  records 
from  members  of  the  news  media  Typically,  agency  public 
affairs  officers  will  work  with  individual  offices  within  the 
agency  to  identify  particular  records  that  are  likely  to  be  of 
news  media  interest  so  that  they  can  be  made  available  even 
in  advance  of  any  request  through  public  affairs  channels. 
Where  there  is  no  FOIA  exemption  sensitivity  to  such 
records,  they  can  be  disclosed  most  efficiently  through  this 


non-FOIA  channel  once  the  news  media  interest  in  obtaining 
them  is  identified. 

At  the  Depanment  of  Justice,  for  example,  the  Office 
of  Public  Affairs  works  closely  with  the  Department's  com- 
ponents to  facilitate  disclosure  of  nonexempt  information 
and  records  to  news  media  requesters.  That  office,  led  by 
Director  of  Public  Affairs  Carl  Stem,  strives  to  handle  such 
requests  through  the  most  efficient  means  possible  in  each 
case.  It  encourages  media  requesters  to  narrow  the  focus  of 
their  interest  to  panicular  agency  records  and,  in  coordina- 
tion with  the  Office  of  Information  and  Privacy,  it  actively 
seeks  to  determine  whether  those  records  are  readily  dis- 
closable  by  the  component  involved.  The  result  often  is  the 
satisfaction  of  such  requests  for  agency  records  without  any 
need  for  them  to  ever  become  FOIA  requests. 
Electronic  Information  Availability 

Additionally,  the  use  of  electronic  information  tech- 
nology holds  rapidly  increasing  potential  for  meeting  the 
needs  of  potential  FOIA  requesters  without  the  necessity  of 
a  FOIA  request.  As  more  and  more  members  of  the  public 
gain  an  "on-line"  access  capability,  their  government  infor- 
mation needs  can  be  met  through  the  availability  of  informa- 
tion in  electronic  form.  Electronic  information  dissemina- 
tion can  be  highly  cost-effective  and  is  specifically  encour- 
aged for  agency  use  under  OMB  Circular  A-130.  See  59 
Fed.  Reg.  ai  37911-12.  Simply  by  establishing  electronic 
sites  on  the  Internet  (see  related  article  below),  federal 
agencies  can  provide  ready  access  to  any  agency  record  or 
information  that  the  public  might  be  interested  in  obtaining. 

Through  such  affirmative  disclosure  mechanisms,  and 
the  proactive  identification  of  records  that  most  likely 
otherwise  would  be  sought  under  the  FOIA,  agencies  can 
more  readily  meet  public  access  demands  and  reduce  their 
FOIA  workloads,  thereby  conserving  their  FOIA  resources. 


FOIA  Publications  Now  Available  on  Internet 


In  keeping  with  efforts  by  agencies  throughout  the  fed- 
eral government  to  increase  the  public  availability  of  infor- 
mation through  electronic  means,  the  Department  of  Justice 
is  now  making  its  Freedom  of  Information  Act  publications 
available  to  the  public  "on-line"  through  the  Internet. 

Last  year,  after  completion  of  the  1994  edition  of  its  an- 
nual "Justice  Department  Guide  to  the  Freedom  of  Infomu- 
tion  Act,"  the  Office  of  Information  and  Pnvacy  arranged 
to  have  both  that  publication  and  its  accompanying  "Pnvacy 
Act  Overview'  publication  placed  on  the  Justice  Depart- 
ment's new  "gopher  server"  for  Iniemei  access.  Segments 
of  FOIA  Uixlate  publications  are  being  added  as  well. 

The  Justice  Department  established  this  Internet  com- 
puter site  in  1994  as  a  location  at  which  it  can  place  existing 
documents  and  new  information  for  ready  electronic  access 
by  the  general  public.  It  can  be  accessed  through  "gopher 
®usdoj.gov"  and  FOIA-related  items  an  be  found  at  its 
listing  for  the  Office  of  Information  and  Privacy.    A  range 


of  other  information  items,  such  as  press  releases  issued  by 
the  Depanment's  Office  of  Public  Affairs,  are  also  available 
at  this  electronic  site.  Currently,  the  Justice  Department  is 
developing  a  more  comprehensive  and  more  sophisticated 
Internet  site  through  the  use  of  World  Wide  Web  technolo- 
gy- 

Additionally,  the  Office  of  Information  and  Privacy  is 
making  arrangements  with  the  General  Services  Administra- 
tion to  place  a  joint  Justice  Department/GSA  publication 
entitled  "Your  Right  to  Federal  Records'  at  this  Internet  site 
as  well.  This  publication  is  the  federal  government's  gener- 
al public  information  brochure  on  access  to  federal  agency 
information,  one  designed  to  answer  the  basic  questions  of 
any  person  who  is  interested  in  exercising  his  or  her  statu- 
tory access  rights  under  the  FOIA  or  the  Privacy  Act.  It  is 
made  available  to  the  public  in  paper  form  through  GSA's 
Consumer  Information  Center  and  is  one  of  the  most  heavily 
requested  such  brochures. 
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Attorney  General  Reno  Institutes  New 
FOIA-Related  Performance  Standards 


As  pan  of  the  Department  of  Justice's  effons  to  en- 
hance its  Freedom  of  Information  Act  operations  and  to  re- 
duce existing  backlogs  of  FOIA  requests.  Attorney  General 
Janet  Reno  has  instituted  the  use  of  new  work  performance 
standards  for  all  Department  of  Justice  employees  whose 
work  supports  the  various  aspects  of  FOIA  administration  in 
any  way. 

On  August  28.  Attorney  General  Reno  issued  a  direc- 
tive to  all  Department  of  Justice  components  calling  for 
them  to  establish  FOIA-related  work  performance  standards 
as  pan  of  their  regular  performance -evaluation  processes  for 
"all  employees  who  have  any  FOIA-related  responsibilities 
so  as  to  include  an  appropriate  element  for  compliance  with 
FOIA  requirements." 

TTiis  initiative  is  primarily  designed  to  cover  Depan- 
menl  of  Justice  employees  who  may  be  regarded  as  "non- 
FOIA  personnel,"  but  whose  cooperation  is  often  essential 
to  the  completion  of  the  FOIA's  administrative  process  and 
whose  lack  of  timely  assistance  could  cause  significant  de- 
lays in  complying  with  FOIA  requests  Such  personnel  can 
include,  for  example,  employees  who  panicipate  in  searches 
for  records  responsive  to  FOIA  requests  and  employees  who 
must  coordinate  with  FOIA  personnel  in  the  determination 
of  any  record  sensitivity  from  the  standpoint  of  a  panicular 
agency  program  or  activity. 

Under  this  new  rule,  all  components  of  the  Depanment 
of  Justice  are  required  to  have  FOIA-related  performance 
standards  for  all  such  employees,  as  well  as  for  those  en- 
gaged in  FOIA  work  on  a  day-to-day  basis,  that  place  spe- 
cific emphasis  on  the  timeliness  of  their  work  in  connection 
with  all  of  their  FOIA-related  activities  To  facilitate  litis, 
model  work  performance  standards  were  prepared  by  the 
Depanment  of  Justice  for  a  range  of  different  job  categor- 
ies. 

Previous  FOIA  Memoranda 
This  step  by  Attorney  General  Reno  follows  up  on  pre- 
vious memoranda  issued  by  her  addressing  the  processes  C 
FOIA  administration  and  the  importance  of  timely  compli- 
ance with  FOIA-related  responsibilities  on  the  pans  of  all 
agency  employees.  Thai  subject,  most  specifically  in  con- 
nection with  agency  backlog-reduction  effons,  was  first 
addressed  in  both  Attorney  General  Reno's  FOIA  Memoran- 


dum of  October  4,  1993,  and  in  the  FOIA-policy  memoran- 
dum that  was  issued  by  President  Clinton  at  that  same  time. 
See  Attorney  General's  Memorandum  for  Heads  of  Depan- 
menis  and  Agencies  regarding  the  Freedom  of  Information 
Act,  reprinted  in  FOIA  Update.  Summer/Fall  1993,  at  4-5; 
President's  Memorandum  for  Heads  of  Departments  and 
Agencies  regarding  the  Freedom  of  Information  Act,  29 
Weekly  Comp.  Pres.  Doc.  1999  (Oct.  4,  1993),  reprinted 
in  FOIA  Update.  Summer/Fall  1993,  at  3. 

It  also  was  emphasized  in  Attorney  General  Reno's 
follow-up  memorandum  of  December  13,  1993,  to  the  heads 
of  Department  of  Justice  components,  in  which  she  spoke  of 
the  importance  of  the  "institutional  attitude"  that  is  held 
toward  the  FOIA  throughout  an  agency,  including  by  "the 
many  Depanment  employees  on  whom  FOIA  officers  de- 
pend for  timely  assistance."  FOIA  Update.  Summer/Fall 
1993.  at  5. 

This  personnel  initiative  is  a  significant  pan  of  the  Jus- 
tice Department's  continuing  effons  to  reduce  FOIA  back- 
logs and  to  improve  the  timeliness  of  the  handling  of  re- 
quests and  records  by  the  personnel  involved  at  all  stages  of 
the  FOIA's  administrative  process. 

Praise  from  FOIA-Requester  Community 
Attorney  General  Reno's  establishment  of  these  work 
performance  standards  has  drawn  praise  from  the  FOIA- 
requester  community,  most  particularly  from  the  American 
Society  of  Newspaper  Editors,  which  complimented  the  Jus- 
tice Department's  effons  in  this  regard  and  expressed  the 
hope  that  tliey  could  serve  as  a  model  for  other  federal  agen- 
cies as  well. 

Agencies  interested  in  obtaining  these  new  Department 
of  Justice  work  performance  standards  for  possible  use  for 
their  FOIA-related  personnel  may  do  so  either  by  contacting 
the  Office  of  Information  and  Privacy  or  by  going  through 
inieragenc)  personnel-office  channels. 
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Agencies  Explore  Use  of  Document 
Imaging  in  Automated  FOIA  Processing 


In  their  adniinistration  of  the  Freedom  of  Information 
Act,  federal  agencies  are  increasingly  looking  to  the  use  of 
document  imaging  and  the  potential  of  automated  FOIA  proc- 
essing as  a  means  of  enhancing  the  efficiency  and  cost- 
effectiveness  of  their  operations.  Rapid  advances  in  docu- 
ment-imaging technology  in  recent  years  have  provided 
strong  impetus  to  such  effons  at  several  agencies. 
Document  Imaging 

Document-imaging  technology  convens  the  information 
contained  in  paper  records  into  an  electronic  form.  Once  in 
that  form,  the  information  can  either  be  stored  as  images  or 
convened  into  text  that  can  be  searched  and  modified  elec- 
tronically at  a  computer  terminal 

The  first  step  in  the  imaging  process  is  to  conven  print- 
ed maieriaJ  into  digital  form  by  using  a  document  scanner. 
This  document  "capture"  is  generally  the  most  expensive 
pan  of  the  process,  but  the  costs  have  decreased  with  ad- 
vances in  imaging  technology.  The  scanned  images  are  then 
stored  on  magnetic  media  or  optical  disks  as  part  of  an 
imaging  system.  For  imaging  systems  that  require  more  ca- 
pacity than  a  single  optica]  disk  or  magnetic  tape  can  accom- 

On  Agency  Practice 

modate.  the  system  can  be  configured  to  use  robotic  arms 
thai  retrieve  and  activate  the  particular  disk  selected. 
Images  can  be  viewed  on  standard  computer  monitors,  al- 
though high-resolution  monitors  are  available. 

The  stored  documents  must  be  indexed  for  purposes  of 
retrieval  Users  of  the  system  can  search  the  documents' 
indexed  elements  or  fields  by  entering  key  words  or  phrases 
and  then  the  system's  search-and-retrieval  software  responds 
with  a  list  of  documents  that  contain  the  element  sought. 
Ponions  of  documents  can  be  focused  on  individually  in  this 
way. 

As  a  general  rule,  electronic  documents  take  much  less 
time  to  find,  handle,  refile,  and  route.  They  also  can  po- 
tentially be  "processed"  for  FOIA  disclosure  in  an  automat- 
ed fashion,  rather  than  by  hand  This  led  federal  agencics-- 
especially  those  with  large-volume  FOIA  operations,  such 
as  the  Depanment  of  State  and  the  Federal  Bureau  of  In- 
vestigation at  the  Depanment  of  Justice-to  begin  exploring 


the  use  of  this  technology  for  FOIA  purposes. 
Automated  Processing  at  the  FBI 

The  FBI's  program  for  automated  FOIA  processing  is 
being  developed  to  include  electronic  tracking  of  requests 
and  records  as  well.  "By  1999,  we  will  have  an  electronic 
imaging  system  installed  at  FBI  Headquaners  and  at  all  field 
offices  for  the  tracking  and  processing  of  information  re- 
quested under  the  FOIA  and  Privacy  Act,"  predicts  Kimberii 
Jones-Holt,  Project  Manager  for  the  FBI's  FOIA/PA  Docu- 
ment Processing  System.  "Using  electronic  imaging  man- 
agement, we  can  develop  a  methodology  for  tracking  and 
processing  paper  documents  in  an  automated  way  from  the 
lime  a  document  is  received  by  the  FBI  to  its  final  dis- 
position," she  says. 

Automated  FOIA  processing  is  a  vital  pan  of  the  FBI's 
plans  for  the  development  of  its  electronic  information  man- 
agement systems.  Several  years  ago,  a  preliminary  "proof- 
of-concept"  system  for  automated  processing  was  installed 
in  the  FOIA/PA  Section  at  FBI  Headquaners.  That  applica- 
tion was  designed  to  demonstrate  that  document  processors 
could  redact  documents  electronically,  both  quickly  and 
cleanly,  if  the  right  supponing  system  could  be  developed 

That  proved  to  be  a  groundbreaking  FOIA  application 
for  imaging  technology.  In  1993,  when  Justice  Department 
representatives  of  Vice  President  Gore's  National  Perform- 
ance Review  team  were  looking  for  possible  projects  to 
sponsor  that  would  use  technology  to  make  the  federal 
government  more  efficient  and  customer  friendly,  this  FBI 
automation  project  was  identified  as  an  excellent  one  for 
increased  funding  and  development. 

This  led  to  the  creation  in  1994  of  a  National  Perform- 
ance Review  "FOIA  Lab,"  a  prototype  electronic  document 
imagmg  system  within  the  FBI's  Information  Resources 
Division.  See  FOIA  Update,  Summer  1994,  at  6.  This 
prototype  system  operates  as  a  "client-server  environment," 
with  one  server  containing  the  imaging  software  and  four 
connected  workstations  at  which  document  processors  can 
Cont'd  on  next  page 
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access  or  download  electronic  documents  for  processing. 
Instead  of  "browning  out"  information  with  a  marking  pen 
or  using  some  other  manual  redaction  tool,  they  can  delete 
words  electronically--but  in  a  way  in  which  FOIA  requesters 
can  still  see  where  redactions  are  made. 

This  prototype  system  is  being  developed  further  for 
FBI  use  through  this  NPR  Lab  and,  with  NPR  funding, 
other  components  of  the  Justice  Depanmeni  can  build  on  it 
for  application  to  their  FOIA  processing. 
Automation  at  (he  CIA 

The  Central  Intelligence  Agency  has  developed  an  elec- 
tronic imaging  system  known  as  MORI,  an  acronym  for 
"Management  of  Officially  Released  Information.'  At  the 
present  time.  25  FOIA  analysts  ai  CIA  Headquaners  are 
making  use  of  the  system  on  a  regular  basis. 

"Our  system  is  in  extended  customer  testing  at  the  pres- 
ent time."  says  Lee  S.  Strickland,  the  CIA's  Information 
and  Privacy  Coordmator.  "By  late  1996.  50  analysts  and 
supervisors  at  Headquaners  and  50  analysis  in  the  four  CIA 
directorates  will  have  access  to  the  system." 

Ai  the  CIA.  the  hardware  and  sofiware  for  this  elec- 
tronic system  are  provided  by  three  separate  commercial 
companies.  One  company  provides  ihe  equipment  that  is 
used  for  image  capture,  management,  and  redaction.  The 
document  images  are  stored  on.  and  can  be  retrieved  from, 
a  combination  of  magnetic  media  and  optical  disks.  Fortu- 
naiely.  over  the  years,  all  information  released  to  the  public 
by  the  CIA  under  the  Freedom  of  Information  Act  and  the 
Privacy  Act  was  placed  on  microfiche.  These  images  have 
now  been  simply  converted  to  optical  disks. 

A  separate  database  of  ASCII-formatted  records  is  man- 
aged by  a  second  comjnercial  product,  using  'OCR"--optical 
character  recogniiion-lhe  technique  by  which  characters  are 
identified  and  then  converted  into  compuier-proccssable 
codes.  A  third  commercial  product  provides  the  software 
that  stores  the  indexing  and  tracking  daia  for  the  CIA's 
documents  and  requests.  Its  system  is  a  structured  database, 
which  means  thai  it  has  defmed  fields  and  allows  users  to 
search  by  several  different  FOIA  request  characteristics. 

The  CIA  intends  lo  use  this  new  imaging  system  as 
much  as  possible  for  automated  FOIA  processing.  One  of 
the  most  significant  early  tests  of  its  performance  will  be  in 
its  processing  of  the  FOIA  request  of  Jennifer  Harbury,  an 
American  attoraey  who  mamed  a  Guatemalan  guerrilla 
leader  now  missing  and  possibly  deceased  in  Guatemala. 
Her  FOIA/Privacy  Act  request  lo  the  CIA  for  all  records 
penaitiing  to  her  or  her  husband  mvolves  thousands  of  pages 
of  documents  and  the  CIA's  new  processing  system  is  now 
being  used  for  this  high-profile  request. 

"I  think  the  document  imaging  technology  will  perform 
to  everyone's  satisfaction, *  predicts  SlnckJand.  "Imaging 
technology  will  greatly  facilitate  the  redaction  of  documents. 
We  can  prial  out  a  black-oui  copy  of  a  document  for  the  re- 
quester, a  gray-out  copy  for  the  court,  or  even  a  full-text 


version.    And  I  think  the  requester  is  going  lo  be  satisfied 
with  the  legibility  of  the  final  product." 

At  the  Department  of  Energy 

'We  have  had  an  optical  imaging  system  installed  and 
operating  satisfactorily  for  about  five  months,"  says  GayLa 
D.  Sessoms,  Director  of  the  FOIA/PA  Division  at  the  De- 
partment of  Energy.  'AH  of  our  FOIA  requests  for  1996 
are  being  electronically  filed.  This  means  that  for  all  1996 
requests,  we  can  go  into  the  system,  pull  up  the  request,  and 
have  access  to  all  the  documents  relevant  to  that  request- 
including  the  documents  released,  worksheets,  correspond- 
ence, and  tracking  information.  However,  because  the  sys- 
tem is  still  new,  we  are  holding  onto  our  paper  copies.' 

Additionally,  all  records  in  Energy's  public  reading 
room  are  being  electronically  scaimed  into  its  system.  In 
this  case,  though,  ihe  paper  copies  have  not  been  kept,  be- 
cause the  various  offices  and  divisions  are  the  actual  re- 
positories of  original  records  and  the  reading  room  main- 
tains only  copies  of  records.  Users  can  now  access  the  rec- 
ords electronically  by  using  keyword  searches.  As  Sessoms 
describes  it;  'A  requester  can  just  walk  into  the  reading 
room,  ask  for  a  document,  and  we  can  pull  it  off  the  screen. 
I  believe  (hat  with  this  kind  of  action,  the  requester  is  going 
to  be  very  satisfied." 

At  ihe  present  lime,  seven  analysis  at  Energy's  Head- 
quarters are  processing  records  using  imaging  technology. 
When  they  search  for  records,  however,  they  rely  on  the 
traditional  methods  of  manual  searches  and  telephone  inquir- 
ies. Eventually.  Sessoms  hopes  to  have  all  of  Energy's  pro- 
gram offices  and  divisions  interconnected  by  this  informa- 
tion system.  When  they  reach  that  point,  an  analyst  could 
scan  a  FOIA  request  into  the  system  and  then  electronically 
send  the  request  to  a  program  office,  where  a  program  as- 
sistant would  conduct  an  electronic  search  for  records  and 
electronically  send  them  to  the  analyst  for  automated  proc- 
essing. 

So  far,  this  technology  has  been  used  for  one  major 
project  at  Energy:  More  than  20,000  pages  of  records  on 
the  subject  of  human  radiation  experimentation  have  been 
scanned  into  the  system.  "These  records  are  frequently  re- 
quested," Sessoms  explains.  "Now,  if  anyone  wants  access 
to  them,  they  are  already  processed  and  ready  to  go."  This 
example  holds  strong  potential  for  more  efficient  FOIA 
processing,  panicularly  for  such  large  project  cases. 

'Our  system  is  still  in  a  pilot  stage,  but  I  think  it  is 
working  well,"  says  Sessoms.  "More  than  anything,  I  see 
a  lol  of  potential.  There  are  major  lime-saving  advantages 
in  being  able  lo  interact  electronically  with  the  other  offices 
and  in  decreasing  the  amount  of  paper  associated  with  FOIA 
processing.  The  system  has  the  potential  to  enable  us  to 
work  faster  and  more  efficiently." 

This  potential  is  one  that  should  be  developed  further  by 
these  and  other  federal  agencies  as  the  technologies  for  docu- 
ment imaging,  automated  FOIA  processing,  and  related  elec- 
tronic information  management  continue  to  advance. 
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When  an  agency  makes  a  referral  of  requested  rec- 
ords to  another  agency  that  originated  those  records, 
does  it  retain  any  responsibility  with  respect  to  those 
records  in  connection  with  that  FOIA  request? 

Yes.  The  administrative  practice  of  maJdng  record  re- 
ferrals under  the  FOIA  can  facilitate  the  processing  of  re- 
quests, and  be  advantageous  to  the  overall  process  of  FOIA 
administration,  but  agencies  should  make  sure  that  request- 
ers are  not  placed  at  any  disadvantage  through  their  referral 
practices.  As  a  practical  matter,  when  an  agency  processes 
a  request  that  encompasses  records  that  originated  with 
another  agency,  it  often  will  be  most  efficient  for  it  to  refer 
those  records  to  that  originating  agency  for  its  direct  disclo- 
sure determination  and  response  to  the  FOIA  requester.  See 
FOIA  Update.  Summer  1991,  at  3^  COIP  Guidance:  Re- 
ferral and  Consultation  Procedures").  This  is  a  matter  of 
longstanding  administrative  practice,  one  that  allows  a  FOIA 
disclosure  determination  to  be  made  directly  by  the  agency 
that  is  best  able  to  do  so.  See  jd.  at  4;  see  also,  eg..  Stone 
v.  Defense  Investigative  Serv..  No.  91-2013,  slip  op.  at  1 
(D.D.C.  Feb.  24,  1992)  ("Pursuant  to  a  longstanding  prac- 
tice among  agencies,  the  DIS  referred  those  documents  to 
the  originating  agencies  for  direct  response."),  affd.  978 
F.2d  744  (D.C.  Cir.  1992).  In  most  instances,  such  a  refer- 
ral will  lead  to  the  resolution  of  the  FOIA  request  with  re- 
spect to  the  referred  records  by  the  agency  of  origination. 

At  bottom,  however,  the  agency  that  receives  a  FOIA 
request  retains  the  responsibility  to  defend  any  action  taken 
with  respect  to  the  records  found  responsive  to  that  rcquist - 
including  any  records  referred  to  another  agency.  There- 
fore, in  defending  a  FOIA  lawsuit  brought  regarding  a  re- 
quest that  involved  referred  records,  an  agency  should  not 
overlook  its  responsibility  to  defend  any  nondisclosure  ac- 
tion taken  with  respect  to  those  records.  In  a  case  decided 
last  year,  for  example,  Williams  v.  FBI.  No.  92-5176,  slip 
op.  at  2  (D.C.  Cir.  May  7.  1993),  the  D.C.  Circuit  remind- 
ed the  defendant  agency  of  its  duty  to  defend  the  nondisclo- 
sure of  a  record  that  had  been  referred  elsewhere.  This  ob- 
ligation can  be  met  by  obtaining  an  applicable  Vaughn  affi- 
davit from  the  agency  of  origination,  through  the  coordina- 
tion of  litigation  coimsel.  See,  e.g..  Gray  v.  Department  of 
Justice.  No.  92-775,  slip  op.  at  3  (D.D.C.  Sept.  24,  1993). 

Additionally,  agencies  either  making  or  receiving  rec- 
ord referrals  should  ensure  that  the  requester  is  not  disadvan- 
taged by  the  timing  of  that  process.  The  agency  receiving 
a  referral  should  handle  it  on  a  first-in,  first-out  basis  among 


its  other  FOIA  requests-but  it  should  do  so  according  to  the 
date  of  the  request's  initial  receipt  at  the  referring  agency  / 
(not  the  dale  of  the  referral),  which  should  be  specified  by 
the  referring  agency.  Accord  Freeman  v.  Department  of 
Justice,  822F.Supp.  1064,  1067(S.D.N.Y.  1993)  (request- 
er should  'receive  her  rightful  place  in  line  as  of  the  date 
upon  which  her  request  was  received").  Similarly,  in  those 
cases  in  which  multiple  agencies  have  to  be  consulted  in 
order  to  determine  the  disclosure  status  of  a  record,  that 
should  be  accomplished  most  efficiently  through  a  simultan- 
eous (not  sequential)  consultation  process.  Accord  President 
Clinton's  FOIA  Memorandum  of  Oct.  4,  1993,  reprinted  in 
FOIA  Update.  Summer/Fall  1993,  at  3  (admonishing against 
imnecessaiy  hurdles  in  processes  of  FOIA  administration). 

National  Performance  Review  FOIA 
Activities  at  the  Justice  Department 

The  following  is  an  excerpt  from  a  Justice  Department 
memorandum  that  describes  its  ongoing  National  Perform- 
ance Review  activities  pertaining  to  the  FOIA: 

"In  April,  the  Attorney  General  announced  that  she  had 
selected  a  Freedom  of  Information  and  Privacy  Acts  project 
as  one  of  the  Department's  laboratories  under  the  Vice  Pres- 
ident's National  Performance  Review  (NPR).  The  labora- 
tory group  has  been  tasked  to  focus  on  both  near  and  long- 
term  measures  to  improve  our  FOI/PA  responses.  Its  goal 
is  to  provide  better  service  to  the  public  by  elevating  all 
Department  employees'  awareness  of  the  Freedom  of  Infor- 
mation and  Privacy  Acts,  by  improving  the  FOI/PA  process- 
ing, and  by  facilitating  the  sharing  of  information,  tech- 
nology, and  systems. 

"The  laboratory  is  made  up  of  both  FOI/PA  access  pro- 
fessionals and  technical  support  specialists  from  the  Bureau 
of  Prisons,  Civil  Division,  Criminal  Division,  [DEA, 
EOUSA,  FBI,  INS],  and  the  United  States  Marshals  Serv- 
ice. The  Justice  Management  Division's  Systems  Policy  and 
Management  and  Planning  Staffs,  the  Justice  Performance 
Review  Team,  the  Office  of  Public  Affairs,  and  the  Office 
of  Information  and  Privacy  are  providing  special  assistance. 

'One  of  the  lab  efforts  included,  in  accordance  with  the 
President's  Executive  Order  12862  (Setting  Customer  Serv- 
ice Standards),  a  survey  of  over  5,000  FOI/PA  requesters. 
.  .  .  The  laboratory  will  use  the  results  of  this  survey  to 
identify  means  by  which  we  can  improve  the  Department's 
performance.  In  addition,  as  a  result  of  several  focus 
groups  held  this  summer,  draft  FOI/PA  customer  service 
standards  were  developed  ....  The  laboratory  is  also  ana- 
lyzing current  processing  procedures  in  order  to  streamline 
the  FOL^A  process  and  create  a  more  efficient  and  timely 
response  to  the  requester  community.  .  .  .  Another  major 
feature  of  this  initiative  was  the  creation  of  a  Department 
lest  site  at  FBI  Headquarters  which  will  provide  all  [Justice 
Depanment]  components  with  the  opportunity  to  experiment 
with  the  application  of  technology  to  the  FOI/PA  process."      | 

Anyone  wanting  to  learn  more  about  this  Justice  Depart- 
ment NPR  activity  can  contact  either  Steve  McPeak  of  Jus- 
lice's  NPR  staff  or  OIP  Deputy  Director  Peggy  Irving. 
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DESCRIPTION  OF  DEPARTMENT  OF  JUSTICE 

EFFORTS  TO  ENCOURAGE  AGENCY 

COMPLIANCE  WITH  THE  ACT 


During  1995,  the  Department  of  Justice,  primarily  through 
its  Office  of  Information  and  Privacy  (OIP) ,  engaged  in  numerous  • 
activities  in  discharging  the  Department's  responsibility  to 
encourage  agency  compliance  with  the  Freedom  of  Information  Act 
(FOIA) ,  consistent  with  the  openness- in-government  policies  of 
President  Clinton  and  Attorney  General  Janet  Reno.   A  summary 
description  of  these  activities,  which  is  required  by  5  U.S.C. 
§  552(e)  (1994),  is  set  forth  below. 

(a)   Counseling  and  Consultations 

One  of  the  primary  means  by  which  the  Justice  Department 
encouraged  agency  compliance  with  the  FOIA  during  1995  was 
through  OIP's  counseling  activities,  which  were  conducted  large- 
ly over  the  telephone  by  experienced  OIP  attorneys  Icnown  to  FOIA 
personnel  throughout  the  executive  branch  as  "FOIA  Counselors." 
Through  this  FOIA  Counselor  service,  OIP  provided  information, 
advice,  and  policy  guidance  to  FOIA  personnel  at  all  federal 
agencies,  as  well  as  to  other  persons  with  questions  regarding 
the  proper  interpretation  or  implementation  of  the  Act.   OIP  has 
established  a  special  telephone  line  to  facilitate  its  FOIA  Coun- 
selor service-- (202)  514-3642  (514 -FOIA) - -which  it  publicizes 
widely.   (OIP  also  receives  telefaxed  FOIA  Counselor  inquiries, 
at  (202)  514-1009,  and  it  maintains  a  Telecommunications  Device 
for  the  Deaf  (TDD)  telephone  line-- (202)  616-5498  - -which  gives  it 
the  capability  of  receiving  TDD  calls  from  speech-  or  hearing- 
impaired  persons.)   While  most  of  this  counseling  was  conducted 
by  telephone,  other  options  were  made  available  as  well.   The 
counseling  services  provided  by  OIP  during  1995  consisted  of  the 
following: 

(1)   OIP  continued  to  provide  basic  FOIA  Counselor  guidance 
over  the  telephone  on  a  broad  range  of  FOIA-related  topics, 
including  matters  pertaining  to  overall  policies  of  government 
openness.   Most  of  the  FOIA  Counselor  calls  received  by  OIP 
involve  issues  raised  in  connection  with  proposed  agency  respons- 
es to  initial  FOIA  requests  or  administrative  appeals,  but  many 
are  more  general  anticipatory  inquiries  regarding  agency  respon- 
sibilities and  administrative  practices  under  the  Act.   (The 
Justice  Department  specifies  that  all  agencies  intending  to  deny 
FOIA  requests  raising  novel  issues  should  consult  with  OIP  to  the 
extent  practicable- -see  28  C.F.R.  §  0.23a(b)  (1995) --and  it  has 
been  found  that  such  consultations  are  very  valuable  in  encourag- 
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ing  agency  compliance  with,  and  greater  information  disclosure 
under,  the  Act.)   More  than  3,000  requests  for  assistance  were 
received  by  OIP  and  handled  in  this  way  during  1995,  a  continued 
increase  over  the  numbers  of  such  inquiries  received  in  previous 
years. 

(2)  Frequently,  a  FOIA  Counselor  inquiry  is  of  such  com- 
plexity or  arises  at  such  a  level  that  it  warrants  the  direct 
involvement  of  OIP's  supervisory  personnel,  often  one  or  both  of 
its  co-directors  or  its  deputy  director.   Approximately  300 
inquiries  of  this  nature  were  handled  in  1995. 

(3)  Sometimes  a  determination  is  made  that  a  FOIA  Counselor 
inquiry  requires  more  e::tensive  discussion  and  analysis  by  OIP 
attorneys,  including  supervisory  attorneys,  on  the  basis  of  the 
information  provided  by  the  agency.   Such  a  consultation  ordinar- 
ily involves  a  meeting  between  agency  representatives  and  OIP 
attorneys  at  which  all  factual,  legal,  and  policy  issues  related 
to  the  matter  are  thoroughly  discussed  and  resolved.   There  were 
51  such  formal  consultations  in  1995,  including  16  with  the  gen- 
eral counsel  or  deputy  general  counsel  of  the  agency  involved. 

In  addition,  OIP  provided  consultation  assistance  to  three 
Offices  of  Independent  Counsel  during  the  year. 

(4)  An  additional  counseling  service  provided  by  OIP 
involves  FOIA  matters  in  litigation,  where  advice  and  guidance 
are  provided  at  the  request  of,  and  in  close  coordination  with, 
the  Justice  Department's  litigating  divisions.   This  service 
involves  OIP  reviewing  issues  and  proposed  litigation  positions 
in  a  case  from  both  legal  and  policy  standpoints,  and  then  recom- 
mending positions  that  promote  both  uniform  agency  compliance 
with  the  Act  and  the  principles  of  government  openness  under  it. 
In  some  such  instances,  OIP  is  asked  to  consult  on  litigation 
strategy  and  in  the  drafting  of  briefs  or  petitions  to  be  filed 
in  district  court  or  a  court  of  appeals.   OIP  is  consulted  in  all 
instances  in  which  the  Justice  Department  must  decide  whether  to 
pursue  a  FOIA  issue  on  appeal.   It  also  is  regularly  consulted  in 
all  FOIA  matters  that  are  handled  by  the  Office  of  the  Solicitor 
General  before  the  United  States  Supreme  Court.   Most  often, 
these  litigation  consultations  are  provided  by  one  or  both  of 
OIP's  co-directors.   There  were  approximately  150  such  litigation 
consultations  in  1995,  including  26  involving  recommendations  as 
to  the  advisability  of  initial  or  further  appellate  court  review 
and  three  involving  the  question  of  whether  to  seek  or  oppose 
certiorari  in  the  Supreme  Court. 

(b)   FOIA  Update 

OIP  published  its  quarterly  FOIA  policy  publication,  FOIA 
Update,  in  1995.   This  publication  provides  FOIA-related  informa- 
tion and  policy  guidance  to  all  federal  employees  governmentwide 
whose  duties  include  responsibility  for  legal  and/or  administra- 
tive work  related  to  the  Act.   It  also  serves  as  a  vehicle  for 
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the  dissemination  of  FOIA-related  information  within  the  execu- 
tive branch  and  for  the  comparison  of  agency  practices  in  FOIA 
administration.   More  than  4,300  copies  of  FOIA  Update  are  dis- 
tributed to  agency  FOIA  personnel  throughout  the  federal  govern- 
ment, without  charge.   Additionally,  guidance  items  published  in 
FOIA  Update  are  used  in  all  Justice  Department  FOIA- training 
sessions  and  were  made  available  for  such  programs  offered  by  the 
Graduate  School  of  the  Department  of  Agriculture  and  the  Office 
of  Personnel  Management  nationwide.   FOIA  Update  also  is  sold 
through  the  Government  Printing  Office  to  nongovernmental  sub- 
scribers, at  a  nominal  cost  of  $5  per  year.   It  had  a  paid  circu- 
lation of  1,318  in  1995. 

In  1995,  FOIA  Update  focused  attention  on  the  issuance  of  a 
new  presidential  executive  order  on  national  security  classifica- 
tion- -Executive  Order  12,958,  which  was  issued  by  President 
Clinton  on  April  17,  1995,  and  became  effective  on  October  14-- 
with  a  special  double  issue  that  featured  several  related  items. 
The  Spring/Summer  issue  of  FOIA  Update  contained  the  text  of  the 
new  executive  order  (in  all  respects  applicable  to  the  administra- 
tion of  the  FOIA) ,  accompanied  by  a  detailed  discussion  of  its 
development  and  its  major  provisions.   To  facilitate  ready  com- 
parison of  those  provisions  with  those  of  the  predecessor  execu- 
tive order,  OIP  prepared  and  published  a  comparison  chart  that 
contrasted  the  two  orders.   It  also  compiled  a  history  of  all 
Exemption  1  FOIA  cases  decided  under  predecessor  executive  orders 
in  which  courts  had  found  agency  noncompliance  with  their  pro- 
visions, which  OIP  published  to  encourage  proper  agency  compli- 
ance with  the  provisions  of  new  Executive  Order  12,958,  and  it 
addressed  questions  of  executive  order  transition  and  applicabil- 
ity as  well.   OIP  coordinated  the  preparation  of  this  special 
FOIA  Update  issue  with  the  federal  office  responsible  for  over- 
seeing the  implementation  of  the  executive  order- -the  Information 
Security  Oversight  Office,  now  part  of  the  National  Archives  and 
Records  Administration- -the  functions  of  which  were  described  in 
a  "FOIA  Focus"  feature. 

Also  published  in  FOIA  Update  during  1995  were  12  "Signifi- 
cant New  Decision"  discussions- -which  informed  agencies  of  major 
FOIA  case  law  developments  at  the  district  court  and  appellate 
court  levels- -as  well  as  an  expanded  discussion  of  an  unprece- 
dented court  of  appeals  decision  pertaining  to  classified  infor- 
mation and  confidential  law  enforcement  sources.   Another  novel 
FOIA  decision,  pertaining  to  the  possible  protection  under  Exemp- 
tion 2  of  the  Act  of  information  that  if  disclosed  would  permit 
the  location  of  and  potential  harm  to  an  endangered  species, 
likewise  was  the  subject  of  an  expanded  case  discussion. 

In  1995,  OIP  compiled  an  updated  list  of  the  principal  FOIA 
administrative  and  legal  contacts  at  all  federal  agencies  for  the 
use  and  reference  of  FOIA  personnel  governmentwide,  which  was  pub- 
lished in  the  Winter  1995  FOIA  Update  issue.   OIP  also  used  FOIA 
Update  as  a  vehicle  for  disseminating  the  Justice  Department's 
new  FOIA-related  work  performance  standards,  which  were  made 
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available  by  the  Department  as  a  model  to  all  other  agencies,  and 
for  describing  the  changed  FOIA  status  of  the  National  Security 
Council  in  connection  with  pending  litigation.   Additionally, 
through  FOIA  Update.  OIP  provided  announcements  of  FOIA  and  Pri- 
vacy Act  training  opportunities  scheduled  nationwide  throughout 
the  year. 

(c)   Policy  Memoranda 

In  1995,  OIP  issued  several  policy  memoranda  and  advisory 
discussions  for  the  guidance  of  federal  agencies,  all  of  which 
were  published  and  disseminated  through  FOIA  Update.   The  major 
policy  guidance  issued  during  the  year  concerned  the  procedures 
that  should  be  followed  by  all  federal  agencies  in  determining 
the  scope  of  a  FOIA  request.   OIP  issued  guidance  that  reiterated 
the  Attorney  General's  policy  goal  of  "maximum  responsible  dis- 
closure" and  emphasized  the  importance  of  including  all  records 
or  record  portions  that  are  responsive  to  a  FOIA  request.   First, 
this  guidance  instructed  agencies  to  carefully  read  FOIA  requests 
in  full  context  of  their  surrounding  circumstances  and  to  inter- 
pret them  liberally  for  the  benefit  of  FOIA  requesters.   Second, 
it  addressed  the  longstanding  and  difficult  policy  issue  of  the 
"scoping"  of  records  found  responsive  to  FOIA  requests- - i .e . , 
determining  that  part  of  a  multiple-subject  record  is  outside  the 
scope  of  a  request's  subject  matter  and  should  be  treated  separ- 
ately.  This  guidance  identified  and  discussed  several  considera- 
tions that  must  be  borne  in  mind  whenever  an  agency  considers 
"scoping"  a  record,  including  the  fact  that  a  FOIA  requester 
ordinarily  is  entirely  in  the  dark  about  the  nature  of  an  agen- 
cy's files  and  the  format  of  its  responsive  records.   The  key 
consideration,  the  guidance  emphasized,  is  the  importance  of 
agency  communication  with  requesters  in  addressing  any  scope 
question.   Accordingly,  OIP  instructed  all  agencies  never  to 
"scope"  a  record  without  giving  the  requester  a  fully  informed 
opportunity  to  disagree  with  that  action  as  part  of  the  agency's 
administrative  process  and  it  advised  that  no  part  of  a  record 
should  be  "scoped"  in  any  instance  in  which  the  requester  prefers 
otherwise . 

A  second  policy  area  addressed  in  1995  was  the  subject  of 
"affirmative  disclosure"  of  agency  records  and  information  for 
purposes  of  supplementing,  and  potentially  reducing  the  volume 
of,  agency  FOIA  activity.   OIP  reminded  all  federal  agencies  of 
their  legal  and  practical  obligations  to  anticipate  public  demand 
for  their  records,  particularly  nonsensitive  records,  and  to  pro- 
vide access  to  them  as  efficiently  as  possible.   It  stressed  that 
the  anticipatory  satisfaction  of  demands  for  information  disclo- 
sure can  avoid  unnecessary  encumbrance  of  the  processes  of  FOIA 
administration  and  enable  agencies  to  apply  their  limited  FOIA 
resources  where  they  are  most  needed.   OIP  pointed  to  the  use  of 
agency  "reading  rooms"  under  subsection  (a) (2)  of  the  Act  as  a 
model  for  such  efficient  affirmative  disclosure,  while  at  the 
same  time  reminding  agencies  that  they  cannot  lawfully  shield  any 
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record  from  standard  FOIA  access  simply  through  the  expedient  of 
according  it  "reading  room"  treatment.   Likewise,  it  discussed 
the  affirmative  disclosure  practices  of  the  Justice  Department's 
Office  of  Public  Affairs  as  a  model  for  the  efficient  handling  of 
information  requests  that  need  not  necessarily  encumber  FOIA 
processes.   Lastly,  OIP  addressed  the  increasingly  strong  poten- 
tial for  meeting  public  demands  for  information  through  electron- 
ic information  availability,  by  the  placement  of  information  on 
agency  Internet/World  Wide  Web- sites.   In  conjunction  with  this, 
it  described  the  development  of  the  Justice  Department's  own 
Internet/World  Wide  Web  site  and  the  availability  of  FOIA-related 
information  there. 

Another  OIP  guidance  memorandum  issued  in  1395  addressed  the 
subject  of  executive  order  applicability  at  the  time  of  the  suc- 
cession of  executive  orders  on  national  security  classification, 
which  can  vary  according  to  the  exact  status  of  a  matter  as  of 
that  time.   To  guide  agencies  in  the  transition  from  Executive 
Order  12,356  to  Executive  Order  12,958,  OIP  reviewed  the  history 
of  previous  such  transitions  in  light  of  case  law  discussions  of 
executive  order  applicability.   From  this  case  law,  OIP  distilled 
several  basic  rules  of  executive  order  transition  for  all  agen- 
cies to  follow  during  1995  and  in  subsequent  years.   OIP's  guid- 
ance covered  classification  decisionmaking  for  matters  in  litiga- 
tion as  well  as  at  the  administrative  level--and  it  emphasized 
that  agencies  have  the  discretion  to  reevaluate  any  classifica- 
tion determination,  regardless  of  when  it  was  made,  under  the 
disclosure  standards  of  the  new  executive  order. 

Additionally,  in  1995  OIP  published  brief  "FOIA  Counselor 
QScA"  guidance  discussions  on  two  subjects:   (1)  the  applicability 
of  the  deliberative  process  privilege  after  the  making  of  the 
underlying  agency  decision,  and  (2)  an  agency's  obligation  to 
provide  requesters  with  the  best  available  copy  of  any  record 
that  is  disclosed  in  response  to  a  FOIA  request .   On  the  former 
subject,  OIP  reminded  agencies  to  consider  making  discretionary 
disclosures  of  exempt  information,  in  accordance  with  the  Attor- 
ney General's  FOIA  Memorandum  of  October  4,  1993;  on  the  latter 
subject,  it  reminded  agencies  of  their  "customer  service"  obliga- 
tions to  FOIA  requesters,  in  accordance  with  the  President's  FOIA 
Memorandum  of  October  4,  1993. 


(d)   Research  and  Reference  Publications 

In  1995,  OIP  published  its  primary  FOIA  reference  volume, 
the  Freedom  of  Information  Act  Guide  &  Privacy  Act  Overview, 
which  contains  the  "Justice  Department  Guide  to  the  Freedom  of 
Information  Act,"  an  extensive  discussion  of  the  Act's  exemptions 
and  its  procedural  aspects.   This  reference  volume  also  contains 
an  overview  discussion  of  the  provisions  of  the  Privacy  Act  of 
1974,  which  is  prepared  by  OIP  in  coordination  with  the  Office  of 
Management  and  Budget,  as  well  as  the  texts  of  both  access  stat- 
utes . 
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OIP  both  expanded  and  updated  its  "Justice  Department  Guide 
to  the  FOIA"  in  1995.   Most  significantly,  it  revised  the  Exemp- 
tion 1  section  of  the  "FOIA  Guide"  to  incorporate  the  provisions 
of  the  new  executive  order  on  national  security  classification. 
Executive  Order  12,958,  which  was  issued  during  the  year.   This 
new  executive  order  became  effective  shortly  before  the  "FOIA 
Guide's"  publication  and  distribution,  so  a  new  subsection  of  its 
Exemption  1  section  was  prepared  to  cover  matters  of  executive 
order  applicability  in  the  transition  from  one  executive  order  to 
the  next.   Comparable  revisions  were  made  to  the  "Litigation  Con- 
siderations" section  as  well.   The  "FOIA  Guide"  reached  500  pages 
in  length  in  1995. 

OIP  distributed  courtesy  copies  of  the  1995  Freedom  of 
Information  Act  Guide  &  Privacy  Act  Overview  to  each  federal 
agency,  to  various  congressional  offices,  and  to  other  interest- 
ed parties.   It  also  facilitated  its  wide  distribution  within  the 
executive  branch  at  a  low  per-copy  cost  and  made  it  available 
without  cost  through  the  Justice  Department's  FOIA-training 
programs.   Additional  copies  of  the  Guide  &  Overview  were  made 
available  to  agencies  and  to  the  public  through  the  Government 
Printing  Office  at  a  cost  of  $25  per  copy.   OIP  also  placed  the 
major  component  parts  of  this  publication  on  the  Justice  Depart- 
ment's Internet/World  Wide  Web  site  to  afford  electronic  access 
to  them  as  well . 

Also  placed  on  the  Justice  Department's  Internet/World  Wide 
Web  site  in  1995  was  "Your  Right  to  Federal  Records,"  the  federal 
government's  basic  public  information  brochure  on  access  to  agen- 
cy information.   This  joint  publication  of  the  Justice  Department 
and  the  General  Services  Administration  (GSA) ,  which  is  made 
available  to  the  general  public  in  brochure  form  through  GSA's 
Consumer  Information  Center,  is  designed  to  answer  the  basic 
questions  of  any  person  who  is  interested  in  exercising  his  or 
her  statutory  rights  under  the  FOIA  and/or  the  Privacy  Act.   Over 
the  years,  it  consistently  has  been  one  of  the  Consumer  Informa-  j 
tion  Center's  most  heavily  requested  brochures  and  now  it  is  made 
available  to  the  public  by  the  Justice  Department  in  electronic 
form  through  "on-line"  access  as  well.   See  FOIA  Update.  Winter 
1995,  at  2. 

In  1995,  OIP  completed  a  conversion  process  for  its  research 
and  reference  publications  that  it  initiated  four  years  earlier. 
In  1991,  OIP  had  converted  the  format  of  its  "Justice  Department 
Guide  to  the  Freedom  of  Information  Act"  (published  at  that  time 
as  part  of  its  Freedom  of  Information  Case  List  publication)  to  a 
more  readable,  footnote -based  format;  it  subsequently  detached 
the  reformatted  "FOIA  Guide"  from  the  Freedom  of  Information  Case 
List .  combined  it  with  its  newly  developed  "Ovearview  of  the  Pri- 
vacy Act  of  1974,"  and  began  publishing  two  separate  annual  ref- 
erence volumes.   See  FOIA  Update.  Spring  1992,  at  2 .   In  1995,  in 
furtherance  of  the  Justice  Department's  "reinvention  of  govern- 
ment" efforts  through  the  National  Performance  Review,  OIP  estab- 
lished a  new  publication  cycle  for  its  Freedom  of  Information 
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Case  List  volume.   As  of  1995,  OIP  now  publishes  the  Case  List  on 
a  biennial  cycle  and  continues  to  publish  its  Guide  &  Overview 
publication,  which  has  become  the  primary  FOIA  reference  volume, 
annually.   OIP  advised  all  federal  agencies  of  this  change  in 
publication  schedule  in  1995  and  noted  that  it  would  continue  to 
compile  decisions  for  its  Case  List  publication  throughout  its 
new  two-year  cycle.   See  FOIA  Update.  Spring/Summer  1995,  at  2. 

Additionally,  OIP  provided  assistance  to  the  Committee  on 
Government  Reform  and  Oversight  of  the  House  of  Representatives 
in  connection  with  the  issuance  of  its  biennial  publication,  A 
Citizen's  Guide  on  Using  the  Freedom  of  Information  Act  and  the 
Privacy  Act  of  1974  to  Request  Government  Records.  H.R.  Rep.  No. 
156,  104th  Cong.,  1st  Sess .  (1995). 

(e)   Training 

During  1995,  OIP  furnished  speakers  and  workshop  instructors 
for  a  variety  of  seminars,  conferences,  individual  agency  train- 
ing sessions,  and  similar  programs  designed  to  improve  the  under- 
standing and  administration  of  the  FOIA.   Fourteen  attorney  and 
paralegal  staff  members  of  OIP  gave  a  total  of  169  training  pre- 
sentations during  the  year,  including  several  training  sessions 
that  were  designed  by  OIP  to  meet  the  specific  FOIA-training 
needs  of  individual  federal  agencies.   Such  individualized  train- 
ing sessions  were  conducted  for  NASA,  the  CIA,  the  Navy,  the 
Office  of  Personnel  Management,  the  Federal  Aviation  Administra- 
tion, the  Nuclear  Regulatory  Commission,  the  Small  Business 
Administration,  and  the  Environmental  Protection  Agency;  for  the 
Departments  of  Defense,  Energy,  Agriculture,  and  the  Interior; 
and  for  several  individual  components  of  the  Department  of  Jus- 
tice.  Additionally,  the  co-directors  of  OIP  gave  a  total  of  47 
presentations  at  various  FOIA-training  programs,  including  those 
held  by  the  American  Society  of  Access  Professionals  and  the  Army 
Judge  Advocate  General's  School,  and  they  provided  technical 
assistance  on  FOIA-related  issues  to  the  Interagency  Working 
Group  on  Guatemala  Human  Rights  Issues  under  the  auspices  of  the 
National  Security  Council. 

In  addition  to  its  regular  range  of  FOIA-training  programs 
offered  in  conjunction  with  the  Justice  Department's  Office  of 
Legal  Education,  OIP  also  conducted  its  annual  training  seminar 
in  1995,  which  is  designed  for  the  access  professional  or  agency 
official  who  needs  only  a  periodic  update  on  current  FOIA  case 
law  and  policy  developments.   Entitled  the  "Annual  Update  Seminar 
on  the  Freedom  of  Information  Act,"  it  is  conducted  by  OIP  during 
the  first  week  of  October  each  year,  immediately  upon  completion 
of  the  annual  "Justice  Department  Guide  to  the  FOIA, "  a  special 
prepublication  copy  of  which  is  provided  to  all  participants. 
This  annual  session  has  succeeded  in  efficiently  meeting  the  con- 
sistently high  demand  for  FOIA  training;  in  1995,  more  than  500 
access  professionals,  representing  nearly  all  federal  agencies, 
attended. 
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OIP  also  conducted  two  sessions  in  1995  of  its  newest  FOIA- 
training  program,  the  "Freedom  of  Information  Act  Administrative 
Forum, "  which  is  devoted  almost  entirely  to  administrative  mat- 
ters arising  under  the  Act--such  matters  as  record-retrieval 
practices,  queue  usage,  backlog  management,  affirmative  disclo- 
sure, and  automated  record  processing.   Designed  to  serve  also  as 
a  regular  forum  for  the  governmentwide  exchange  of  ideas  and 
information  on  matters  of  FOIA  administration,  this  training  pro- 
gram brings  veteran  FOIA  processors  from  throughout  the  govern- 
ment together  and  encourages  them  to  share  their  experience  in 
administering  the  Act  on  a  day-to-day  basis.   Also  regularly  con- 
ducted twice  each  year  is  OIP's  "Advanced  Freedom  of  Information 
Act  Seminar, "  which  includes  a  presentation  by  the  Executive 
Director  of  th3- Reporters  Committee  for  Freedom  of  the  Press  on 
the  administration  of  the  Act  from  the  FOIA  requester's  perspec- 
tive and  in  1995  also  included  presentations  on  the  FOIA  custom- 
er-service activities  that  have  been  undertaken  by  individual 
components  of  the  Justice  Department  under  the  auspices  of  the 
National  Performance  Review. 


(f )   Briefings 

OIP  conducted  a  number  of  general  or  specific  FOIA  briefings 
during  1995  for  persons  interested  in  the  operation  of  the  Act, 
most  particularly  representatives  of  foreign  governments  con- 
cerned with  the  implementation  or  potential  adoption  of  their  own 
government  information  access  statutes.   Visitors  were  received 
from  the  Nations  of  Japan,  Great  Britain,  Australia,  New  Zealand, 
South  Africa,  Brazil,  Ecuador,  and  Burundi,  and  included  a  Member 
of  the  Australian  Parliament. 


(g)   Congressional  and  Public  Inquiries 

In  1995,  OIP  responded  to  36  congressional  inquiries  per- 
taining to  FOIA-related  matters  and,  in  its  "FOIA  Ombudsman" 
capacity  (see  FOIA  Update.  Summer/Fall  1993,  at  8),  it  responded 
to  21  complaints  received  directly  from  members  of  the  public  who 
were  concerned  that  an  agency  had  failed  to  comply  with  the 
requirements  of  the  Act.   In  all  such  instances  involving  a  con- 
cern of  agency  noncompliance,  the  matter  was  discussed  with  the 
agency  and,  wherever  appropriate,  a  recommendation  was  made 
regarding  the  steps  needed  to  be  taken  by  the  agency  in  order  to 
bring  it  into  proper  compliance. 

Additionally,  OIP  responded  to  435  written  inquiries  from 
members  of  the  public  seeking  information  regarding  the  basic 
operation  of  the  Act  or  related  matters,  as  well  as  to  innumer- 
able such  inquiries  received  by  telephone.   OIP's  telephone  serv- 
ice to  the  public  continued  without  interruption  during  the  gov- 
ernment shutdown. 
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Privacy  Act  Issuances  -  Microsoft  Internet  Explorer 


Page  1  of 2 


National  Archives  and 
Records  Administration 


Privacy  Act  Issuances,  1993  Compilation 
Online  via  GPO  Access 

The  Privacy  Act  Issuances,  1993  Compilation  Online  Database  contains  descriptions  of 
Federal  agency  systems  of  records  maintained  on  individuals  and  rules  agencies  follow  to 
assist  individuals  who  request  information  about  their  records. 

The  two  sources  of  Privacy  Act  Notices  are:  the  Privacy  Act  Issuances,  1993  Compilation 
and  the  Federal  Register  which  has  updates  to  the  1993  Compilation. 

Enter  the  search  terms  in  the  space  below.  Phrases  must  be  in  quotation  marks  ("  ")  The 
operators  ADJ  (adjacent),  AND,  OR  and  NOT  can  be  used  but  must  be  in  capital  letters.  For 
example;  "National  Archives  and  Records  Administration"  AND  researchers.  Word  roots  can 
be  searched  using  an  asterisk  (*)  following  the  word  stem.  For  example,  archiv*  will  retrieve 
archive,  archives,  archivists,  etc. 

Note:  After  the  initial  Privacy  Act  search  you  will  have  the  option  to  automatically  search  the 
Federal  Register  database  for  updates. 

The  Helpful  Hints  provide  instructions  for  searching  this  database. 

Maximum  Records  Returned:  |40    |  Default  is  40.  Maximum  is  200. 
FIELDS: 

Full  text  of  the  Privacy  Act  Notices 


®  ANDO   OR 
Agency 


®  ANDO   OR 
System  Number 


6/1 1/96 


http://www.access.gpo.gov/su_docs/aces/PrivacyAct.shtml?  ./gils/gils.html 
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®  andO  or 

System  Name 


SUBMIT  I  (  CLEAR  ] 


Page  #PrivacyAct  March  4,  1996 


43-928       412 


6/1 1/96  http://www.access.gpo.gov/su_docs/aces/PrivacyAct.shtml?.  ./gils/gUs.html 
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HINTS  FOR  SEARCHING  PRIVACY  ACT  ISSUANCES  -  Microsoft  Internet  Explcffage  1  of  4 
HELPFUL  HINTS  FOR  SEARCHING  PRIVACY  ACT  ISSUANCES 


PRIVACY  ACT  ISSUANCES,  1993  COMPILATION 

Identification  Code 

Maximum  Responses 

Sample  Searches 

Subject 

Agency 

System  Name 

System  Number 

Searching  for  Privacy  Act  Updates  in  the  Federal  Register 
Updates 
System  Descriptions 
System  Number 

Addtional  Instructions  for  Searching  Databases 

The  Privacy  Act  database  contains  the  Privacy  Act  Issuances,  1993  Compilation.  The  Privacy 
Act  Issuances  1993  Compilation  Online  Database  contains  descriptions  of  Federal  agency 
systems  of  records  maintained  on  individuals  and  procedures  Federal  agencies  follow  to  assist 
individuals  who  request  information  about  their  records.  The  three  main  categories  of 
documents  in  this  database  are;  individual  Privacy  Act  system  descriptions;  multiple 
descriptions  of  Privacy  Act  systems;  and  agency  record  keeping  policies  and  practices.  The 
database  is  not  updated.  Documents  are  avialable  as  ASCII  text  files.  There  are  two  sources 
of  Privacy  Act  Notices,  the  Privacy  Act  Issuances,  1993  Compilation  and  the  Federal 
Register  which  has  updates  to  the  1993  Compilation. 

[IQEl  [SEARCH] 

FIELDS:  The  fields  in  the  Privacy  Act  Issuances,  1993  Compilation  database  are: 

agwncy:    Saarchas  for  >  spacific  Agancy  Najna 
luatm:  Saarchas  for  a  spaciflc  Systam  Nama 

mymtmm:         Saarchas  for  a  spacifie  Systam  Numbar 

When  searching  via  SWAIS  (dial-in  or  telnet  session)  or  a  WAIS  client,  a  field  can  be 
searched  by  typing  the  field  name,  followed  by  an  equals  sign  (=),  followed  by  the  term 
or  terms  that  are  sought.  Similarly,  when  searching  via  the  World  Wide  Web,  you  may 
type  in  the  field  name,  followed  by  an  equals  sign  (=),  followed  by  the  term($)  sought  or 
link  to  the  ADVANCED  searching  pages  which  contain  established  fields.  All  queries 
that  do  not  specify  a  field  search  the  entire  database. 

6/1 1/96  http://www.access.gpo. gov/sudocs/aces/desc015. html 
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rXOPl  fSEARCHl  roENTIFICATION  CODE:  Each  document  in  the  Privacy  Act 
database  will  be  displayed  in  the  results  list  with  an  identification  code  followed  by  the 
initial  words  of  the  title.  The  identification  code  for  the  Privacy  Act  database  lists  the 
database  name  (Privacy  Act)  the  system  number  (if  any)  and  the  truncated  words  in  the 
title.  For  example: 

Privacy  Act    [OJP-005]    Financial  Managamant  or  Privacy  Act:    Undar   tha 
Privacy  Act   of   1974 

[TOPI  fSEARCHl  MAXIMUM  RESPONSES:  The  default  settings  for  SWAIS  and  for 
the  WinWAIS/MacWAIS  client  software  is  to  return  a  maximum  of  40  responses  to  a 
query.  To  locate  a  larger  number  of  documents,  you  will  need  to  change  the  setting.  In 
SWAIS,  type  a  lower  case  o  at  the  SOURCE  SELECTION  menu  to  change  your 
options.  In  WinWAIS,  select  Edit  and  then  Preferences  from  the  pull-down  menu.  In 
MacWAIS,  select  File  and  then  Preferences  from  the  pull  down  menu. 

[TOPI  rSEARCHl 

The  sample  searches  on  the  following  pages  demonstrate  the  most  common  searches  and 
searching  techniques  used  to  find  Privacy  Act  information  online  via  GPO  Access. 

Good  sample  searches  fUfor  the  Privacy  Act  database  are: 

Subjact       (TAX. ASK) <2) 
QUERT:  "payroll  racords" 

ALTERNATIVE:     payroll  AD J  racords 

RESULT:  Privacy  Act:  [PADC  —  S]  Payroll  racords  —  PADC 

Privacy  Act:  [Tabla  of  Contants] 

This  search  demonstrates  how  to  search  by  subject  matter.  It  also  demonstrates  the 
functioning  of  the  ADJ  operator  (or  use  of  a  phrase  in  quotation  marks).  This 
particular  search  retrieves  all  documents  which  mention  the  phrase  "payroll  records". 

[TOPI  ISEARCHl 

Agancy        (ARCHIVES. ASK) 

QUERT:         "national  archivas  and  racords  administration"  AMD 

" rasaarchar*" 
ALTERNATIVE:    acfancy^" national  archivas  racords  administration" 

AMD   " rasaarchar* " 
RESULT:         Privacy  Act:  [NARAl]  Rasaarchar  A{^lication  Filas 
Privacy  Act:  [NARA2]  Rafaranea  Raquast  Filas 

This  search  retrieves  documents  based  on  agency.  This  search  was  modified  and  made 
more  specific  with  the  addition  of  the  word  "researcher".  This  modification  makes  the 
search  much  more  specific  than  if  you  searched  for  simply  the  phrase  "national  archives 
and  Records  administration".  As  an  alternative,  you  can  use  the  agency  field  in 
conjunction  with  the  subject  The  *  will  pick  up  the  word  researchers  (plural)  as  wdl  as 
researcher. 

6/11/%  http://www.access.gpo.gov/su_docs/aces/desc015.html 
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[TOPI  rSEARCHl 

Systam  Nam*   (NAME. ASK) 

QUERY:     nain«»''S«curity  Racords  Sysfcam" 

RESULT:    Privacy  Act:  [3«c.  1212.50]  Racord  Systams  dMtarminad  to 
Privacy  Act:  [NASA  lOSZCR]  Sacurity  Racords  Systam  -  NASA 

This  search  demonstrates  how  to  search  by  system  name  using  the  field  "name".  This 
query  will  only  retrieve  documents  that  have  the  phrase  "Security  Records  System"  as 
the  system  name. 

fTOPl  rSEARCHl 

Systam  Numbar  (NUMBER. ASK) 
QUERY:         system="Kt«: — 3" 
ALTERNATIVE:  systam=>M4C — 3 

RESULT:       Privacy  Act:  [I^IC — 3]  Rasaarch  Proposals  Contracts 
Privacy  Act:  (M4C — 4]  Ganaral  Financial  Racords 

This  search  demonstrates  how  to  search  by  system  number  using  the  field  name 
"systemnumber".  This  search  will  retrieve  documents  that  are  only  in  the  system 
number  field.  The  numbering  scheme  varies  by  agency  and  as  a  result,  system  numbers 
can  look  very  difTerent.  The  following  are  some  examples  of  system  numbers;  MMC— 3; 
G-174;  justice/atr-003;  USPS  050.005,  etc 

(Note:  It  is  best  to  place  quotes  around  the  system  number  but  it  is  not  required.  If  you 
do  not  to  use  the  quotes  the  document  may  be  given  a  lower  relevance  ranking.) 

[TOPI  [SEARCH!  SEARCHING  FOR  PRIVACY  ACTS  IN  THE  FEDERAL 
REGISTER  DATABASE 

The  Federal  Register  databases  contain  updates  to  the  Privacy  Act  Issuances,  1993 
Compilation.  If  you  are  searching  the  databases  via  the  World  Wide  Web,  you  will  have 
the  option  to  automatically  search  the  Federal  Register  databases  for  updates.  The 
following  searches  demonstrate  how  to  search  in  the  Federal  Register  database  online 
via  GPO  Access  for  Privacy  Act  information. 

[TOPI  [SEARCH! 

Ut>datas       (UPDATE.  ASK) 

QUERY:  "privacy  act"  AND  "postal  sarvlca" 

ALTERNATIVE:      privacy  ADJ  act  AND  postal  ADJ  Sarviea 
RESULT:  f'rl8ap94  Anandnant  to  Bylaws  of  tha  Board  of 

frl5fa95P  Damands  for  Tastiaony  or  Racords  in 

This  search  demonstrates  how  to  search  the  Federal  Register  database  for  updates  to  the 
Privacy  Act  Issuances,  1993  Compilation  as  well  as  new  systems  or  rules.  This  phrasing 
will  result  in  all  three  types  of  Privacy  Act  documents  in  the  Federal  Register  databases, 
including,  individual  Privacy  Act  system  descriptions;  multiple  descriptions  of  Privacy 
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Act  systems;  and  agency  recordkeeping  policies  and  practices.  If  you  want  to  search  for 
those  documents  in  the  Federal  Register  that  deal  with  specific  system  descriptions  or 
system  number  perform  the  following  searches. 

rTOPl  rSEARCHl 

Systam  Dascriptlons  (DESC.ASK) 

QUZRZ:    "privacy  Act  Systams  of  Racords"  AND  "postal  sarvica" 
RESULT:    fr22da94  Privacy  Act  of  1974;  Systam  of  Racords 
fr2Sjy95N  Privacy  Act  of  1974;  Systam  of  Racords 

Systam  Numbar  in  tha  Fadaral  Ragistar     (USPS. ASK) 

QUERZ:      "USPS  050.005" 

fr22da94  Privacy  Act  of  1974;  Systam  of  Racords 
fr07da95M  Privacy  Act  of  1974;  Systam  of  Racords 

FOOTNOTES 

{\\  The  results  of  these  sample  searches  are  described  as  they  will  appear  using  SWAIS 
or  the  WinWAIS  and  MacWAIS  client  software  customized  for  use  with  GPO  Access. 
The  searches  can  be  performed  with  other  WAIS  client  software,  but  the  display  of  the 
results  may  vary. 

(2}  When  a  file  name,  such  as  TAX.ASK,  appears  in  brackets  at  the  beginning  of  a 
sample  search,  there  is  a  saved  search  with  that  file  name  distributed  with  the  GPO 
Access  WinWAIS  and  MacWAIS  client  software.  The  saved  searches  are  also  available 
on  The  Federal  Bulletin  Board  FTP  site  itfedbbs.access.gpo.gov. 


Questions,  or  comments  regarding  this  service?  Contact  the  GPO  Access  User  Support 

Team 
by  Internet  e-mail  at  spoaccess&spo.  eov,  by  telephone  at  202-512-1530;  or  by  fax  at 

202-512-1262 


1^    a»cklMlHomflfllnom»l 

Page  #DESC015  February  29, 1996 

43-928      416 
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GPO  Provides  Web  Access  to  U.S.  Federal  GILS  Records  and  Privacy  Act  Notices 

Do  you  need  help  in  Tinding  the  U.S.  Government  infonnation  for  yourself  or  others?  The  U.S. 
Government  Printing  Office's  (GPO)  Superintendent  of  Documents  has  created  a  Government 
Information  Locator  Service  (GILS)  Web  site  as  part  of  its  award-winning  GPO  Access  service.  The  GPO 
Access  GILS  site  can  help  you  identify  sources  of  Federal  informaiion,  learn  more  about  the  information 
available  from  these  sources,  and  provide  assistance  in  obtaining  the  infonnation.  It  allows  you  to  search 
and  retrieve  GILS  records  for  25  Federal  agencies.  It  also  contains  records  that  point  to  other  GILS  sites, 
records  designed  to  serve  as  pathways  to  sources  of  information  in  all  cabinet-level  and  major  independent 
Federal  agencies,  and  Privacy  Act  Notices  for  all  Federal  agencies. 

Each  GILS  record  presents  a  thorough  description  of  the  information  resource,  including: 

-  What  information  is  available  and  why  it  was  created. 

-  How  the  infonnation  is  made  available  for  use. 

-  Who  to  contact  for  fiirther  information. 

-  In  some  cases,  a  direct  electronic  link  to  the  information  itself  is  provided. 

The  GPO  Access  GILS  site  was  designed  to  allow  for  searches  of  all  records  on  the  site  or  individually  by 
agency.  Browse  options  are  also  available  for  the  Pathway  and  Pointer  records.  Using  the  default  selection 
to  search  all  GILS  records  on  the  GPO  Access  GILS  site  allows  you  to  locate  information  resources  even  if 
you  do  not  know  which  agency  may  produce  the  information  you  need. 

All  individual  GILS  records  and  Pointer  records  on  the  GPO  Access  GILS  site  were  created  by  the 
agencies  themselves  and  will  be  updated  by  those  agencies.  The  Pathway  records  were  created  by  the 
Superintendent  of  Docimients'  Library  Programs  Service  and  will  be  maintained  by  that  organization. 

To  use  the  GPO  Access  GILS  site,  point  your  browser  to: 

http://www.access.gpo.gov/su_docs/gils/gils.html 

If  you  do  not  have  World  Wide  Web  access,  this  site  can  also  be  reached  through: 

-  WAIS  client  software  directed  to  Host:  wais.access.gpo.gov  Port:  210  Database:  GILS 

•  Telnetlng  to  swais.access.gpo.gov  Oogin  as  guest) 

-  Dialing  in  to  (202)  SI 2- 1661  (login  as  guest) 

This  GILS  site  is  one  of  many  information  retrieval  applications  available  through  GPO  Access.  To  &nd 
out  more  about  what  is  available: 

-  Tiy  the  Superintendent  <rf  Documents  Home  Page  at  http7/www.aooess.gpo.gov/su_docs 

•  Contact  the  GPO  Access  User  Sufiport  team  via  e-mail:  gpoacoess@gpo.gov  telephone:  (202)  512-1530 
FAX:  (202)  512-1262 
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Unltmi  SutM 

Grnrral  Arroantlng  Ofncr 

Washln«U>n.  D.C.  20(M« 

(irnriml  Govpnunrnt  Dtvlalon 

B-J31312 

iVtoberS.  1988 

The  Honorable  John  Glenn 
Chairman.  Committee  on 
Governmental  Affairs 
United  States  Senate 

Dear  Mr.  Chairman 

This  report  responds  to  the  Committee's  request  that  we  review  the 
manner  in  which  the  General  Services  Admmistration  (gsa)  is  admmis- 
tering  the  Federal  Advisory  Committee  Act  (Kaca).  We  have  made  a 
series  of  reviews  in  the  past  year  of  matters  related  to  the  act.  We  testi- 
fied before  your  Conunittee  on  December  3,  1987,  on  the  President's 
Conunission  on  AIDS'  and  on  April  19,  1988,  on  the  Department  of 
Defense's  compliance  with  the  act.- 


Results  in  Brief 


GSA  has  focused  its  attention  on  preparing  the  President's  annual  reports 
to  Congress  and  issuing  guidance  to  departments  and  agencies,  gsa  has 
not  earned  out  its  other  responsibilities  under  faca.  It  has  not  ensured 
that  advTsory  conunittees  were  properly  established,  that  each  commit- 
tee was  reviewed  annually,  and  that  reports  on  Presidential  advisory 
committees'  recommendations  were  prepared  for  Congress,  gsa  officials 
attributed  the  shortcomings  to  linuted  staff  capability  and  management 
inattention,  and  they  said  they  were  developing  the  capacity  to  carry 
out  these  faca  functions. 


Approach 


The  objective  of  our  review  was  to  evaluate  the  extent  to  which  gsa  has 
carried  out  its  responsibilities  under  faca.  While  the  President,  the  vari- 
ous agencies  using  advisory  committees,  Congress,  and  gsa  all  have 
responsibilities  under  the  act,  the  scope  of  our  review  was  limited  to  gsa. 
We  reviewed  faca's  provisions,  the  act's  legislative  history,  and  gsa's 
regulations  on  advisory  committees  and  compared  the  act's  require- 
ments to  actions  gsa  has  taken. 

In  det«rmining  what  gsa  has  done  to  fulfill  its  responsibilities,  we 
reviewed  gsa's  actions  on  1 14  proposed  charters  and  justification  letters 


'Thf  PtTMdmH  CommiaMon  on  AIDS  (GAOT-GGD-aS-e.  Otc  3.  19871 

-POD  Complitnoe  With  thf  Fwteril  AdvttOfy  Conuniatf  Act  tCA0/T-GG[>afr31.  Apr  19.  1088.) 
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submitted  by  agency  heads  to  gsa  during  fiscal  year  1987  and  early  fis- 
cal year  1988.  Agency  heads  submit  proposed  charters  and  justification 
letters  to  gsa  when  they  want  to  establish,  reestablish,  or  renew  an  advi- 
sory committee.  We  reviewed  annual  reports  submitted  to  gsa  by  agen- 
cies on  advisory  conunittee  operations  and  analyzed  the  data  contained 
in  the  reports.  We  also  analyzed  the  information  contained  in  annual 
reports  submitted  to  Congress  by  gsa. 

We  interviewed  Department  of  the  Interior  and  Health  and  Human  Ser- 
vices officials  to  obtain  an  understanding  of  the  information  agencies 
include  in  their  reports  to  gsa.  In  addition,  we  interviewed  gsa  officials 
responsible  for  oversight  of  advisory  committees  to  determine  how  they 
perceive  their  roles  and  responsibilities.  Our  work  was  done  between 
May  and  September  1988  in  accordance  with  generally  accepted  govern- 
ment auditing  standards. 


Back^OUnd  congress  passed  faca  in  1972,  acting  on  a  concern  that  federal  advisory 

^  committees  were  proliferating  without  adequate  review,  oversight,  o 

accountability.  The  legislative  history  of  FfC^  indicates  that  Congress 
intended  that  the  number  of  advisory  committees  be  kept  to  the  mini- 
mum necessary  and  that  they  operate  under  uniform  standards  and  pro- 
cedures in  the  full  view  of  Congress  and  the  public. 

While  Congress  recognized  the  value  of  advisory  committees  to  public 
policymaking,  it  included  in  faca  measures  intended  to  ensure  that 
(1 )  valid  needs  exist  for  establishing  and  continuing  advisory  commit- 
tees, (2)  the  committees  are  properly  managed  and  their  proceedings  are 
as  open  as  possible  to  the  public,  and  (3)  Congress  is  kept  informed  of 
their  activities.  The  act  directed  the  President,  the  Director  of  the  Office 
of  Management  and  Budget  (omb),  and  agency  heads  to  control  the 
number,  operations,  and  costs  of  advisory  committees. 

To  help  accomplish  these  objectives,  faca  established  a  Committee  Man- 
agement Secretariat  in  omb  and  made  it  responsible  for  all  matters  relat- 
ing to  advisory  conunittee  administration.  In  1977,  the  President 
transferred  advisory  committee  functions  from  omb  to  gsa.  The  Presi- 
dent also  delegated  to  gsa  all  the  functions  vested  in  the  President  by 
FACA,  except  that  the  annual  report  to  Congress  required  by  section  6(c) 
of  the  act  was  to  be  prepared  by  gsa  for  the  President's  consideration 
and  transmittal  to  Congress.  The  Secretariat  is  under  gsa's  Associate 
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Administrator  for  Administration.  As  of  September  1988,  the  Secreta- 
riat had  five  full-time  staff,  and  its  budget  was  $220,000  for  Hscal  year 
1988 

The  act  requires  that  each  agency  head  designate  an  Advisory  Commit- 
tee Management  Officer  to  help  manage  the  committees  and  that  a  desig- 
nated federal  official  chair  or  attend  each  committee  meeting. 

asA  reported  that  992  advisory  committees,  consisting  of  19,837  mem- 
bers, were  subject  to  kaca  during  fiscal  year  1987.  Of  the  992  commit- 
tees, 603  were  directed  or  authorized  to  be  created  by  statute;  22  were 
created  by  the  President;  and  367  were  created  by  agency  heads. 
According  to  tiSA,  the  government's  cost  to  establish  and  maintain  the 
advisory  committees  was  about  $79  million  in  fiscal  year  1987.  The 
number  of  advisory  committees  has  varied  from  approximately  1,400  m 
1972,  when  kaca  was  enacted,  to  a  high  of  1 ,5 19  in  1975  and  a  low  of 
947  in  1982.  The  number  has  since  remained  relatively  constant,  as 
shown  in  figure  1 . 

Eighteen  departments  and  agencies,  which  each  established,  used,  or 
supported  10  or  more  advisory  committees  during  fiscal  year  1987, 
together  accounted  for  over  90  percent  of  the  992  committees  in  exis- 
tence that  year.  These  departments  and  agencies  are  shown  in  the 
appendix. 

The  proposed  Federal  Advisory  Committee  Act  Amendments  of  1988 
(S.  2721),  introduced  August  10,  1988,  would  amend  various  FfCA  provi- 
sions but  would  continue  gsa's  responsibilities. 


GSA  Consultation  on 
Proposed  Advisory 
Committees 


Federal  advisory  committees  may  be  created  under  f/ca  by  statute,  the 
President,  or  an  agency  head,  faca  requires  that  agency  heads  consult 
with  GSA  before  they  establish  advisory  committees.'  gsa  believes  that 
this  consultation  process  is  the  Committee  Management  Secretariat's 
most  highly  visible  role,  and  therefore  It  should  be  a  meaningful,  rather 
than  a  pro  forma,  activity.  However,  gsa  does  not  have  the  authority 
under  faca  to  stop  the  formation  of  an  advisory  committee.  As  provided 
in  gsa's  regulations,  its  consultation  role  is  limited  to  reviewing  agencies' 
proposals  to  establish  advisory  committees  and  determining  whether 


'Ttw  Cofninjac«  Management  Secretariat  reviews  all  chanera  prior  to  flUng  for  advisory  committees 
estabtlihed  by  agencies  In  acoordanoe  with  section  9(c)  of  the  act  and  GSA's  regulations,  GSA 
receives  copies  of  all  charters  at  the  time  of  fUing. 
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FIgur*  1:  Total  Number  o(  Fadarat  Advlaory  CommHtaaa,  1972-19a7 

1S90      NumtMr  o(  Cotnmlll««« 
IIOO 


1«72 
Yatra 


Nola:  Includes  advisoiy  oomminsm  crmied  by  ttaUB,  Pretidanbil  enter,  and 
Data  repoorad  lo  GSA  by  departnents  and  agencMs  and  unverifiad  by  GAO. 


agency  diacfve. 


RACA  requirements  are  met.  gsa  provides  its  views  to  agencies,  but 
notwithstanding  gsa's  views,  an  agency  can  establish  a  committee  by  fil- 
ing a  charter  with  the  committees  of  the  Ser^te  and  the  House  of  Repre- 
sentatives having  legislative  jurisdiction  over  the  agency,  the  Library  of 
Congress,  and  the  Secretariat. 

GSA  requires  agencies  to  submit  a  proposed  charter  and  justification  let- 
ter before  they  establish  a  committee.  The  charter  and  justification  let- 
ter must  contain  specific  information,  such  as  the  committee's  objectives 
and  scope,  as  prescribed  in  faca  and  in  gsa's  regulations.  The  regulations 
say  that  if  possible,  gsa  will  review  each  such  proposal  and  notify  the 
agency  of  its  views  within  15  days. 

We  reviewed  114  proposed  charters  and  justification  letters  submitted 
to  GSA  by  agency  heads  between  October  1, 1986,  and  May  16,  1988,  the 
date  we  began  our  work  at  gsa.  We  found  that  gsa  had  completed  its 
reviews  within  16  or  16  days  for  104  of  the  1 14  proposals;  the  other  '  ** 
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required  17  to  33  days,  gsa  concurred  ir  the  agendes"  proposals  to 
establish  all  1 1 4  committees. 

Of  the  114  charters  and  justification  letters  we  reviewed,  52  were  miss- 
ing 7 1  items  that  faca  or  gha  regulations  required  and  that  gsa  said  it 
needs  to  determine  F/tfA  compliance  and  for  other  consultation  purposes 
The  most  frequently  missing  item  of  information  in  the  charters  was  the 
identification  of  the  agency  responsible  for  providing  the  necessary  sup- 
port for  a  proposed  committee.  This  was  nussing  from  30  charters. 
Other  F/«>-requircd  information  was  missing  from  12  charters  as 
follows: 

Seven  did  not  show  the  estimated  annual  operating  costs  in  dollars  and 

staff  years. 

Three  did  not  show  the  estimated  number  and  frequency  of  committee 

meetings. 

One  did  not  contain  a  description  of  the  committee's  duties. 

One  did  not  show  the  agency  or  ofHcial  to  whom  the  committee  would 

report. 

In  addition  to  the  deficient  charters,  in  29  instances  information 
required  by  gsa's  regulations  was  missing  from  justification  letters  as 
follows: 

Fifteen  did  not  include  a  description  of  the  agency's  plan  to  attain  bal- 
anced membership  in  terms  of  points  of  view  represented  and  the  func- 
tions performed. 

Nine  did  not  explain  why  the  committee's  functions  could  not  be  done  by 
the  agency,  another  existing  advisory  committee  of  the  agency,  or  other 
means  such  as  a  public  hearing. 

Five  did  not  explain  why  the  committee  was  essential  to  agency  business 
and  in  the  public  interest. 

The  Secretariat  Director  agreed  that  charters  and  justification  letters 
were  sometimes  missing  required  information.  He  said  that  he  plans  to 
prescribe  standard  documentation  for  use  in  proposing  and  reviewing 
the  establishment  of  advisory  committees  to  help  ensure  that  ail 
required  information  is  furnished. 
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Annual 

Ck)mprehensive 

Reviews 


FAO  requires  gsa  to  make  an  annual  comprehensive  review  of  each  advi- 
sory committee  to  determine  if  it  is  carrying  out  its  purpose,  whether  its 
responsibilities  should  be  revised,  and  whether  it  should  be  abolished  or 
merged  with  another  committee.  After  completing  the  reviews,  gsa  is 
required  to  reconunend  to  the  President,  and  to  either  the  agency  head 
or  Congress,  any  actions  gsa  deems  should  be  taken. 

GSA  requires  agencies  to  review  at  least  annually  the  need  to  continue 
each  existing  advisory  committee.  Among  other  information,  agencies 
are  to  report  to  gsa: 

how  i..e  committee  accomplishes  its  objectives,  and  the  effect  of  com- 
mittee advice  on  the  sponsoring  agency's  operations; 
how  the  agency  has  achieved  balanced  membership  on  the  committee; 
how  frequently  the  committee  met  during  the  previous  flscal  year; 
why  the  functions  of  the  committee  cannot  be  achieved  through  other 
measures  available  to  the  sponsoring  organization;  and 
why  committee  meetings  were  closed,  if  applicable. 

GSA  told  us  that  it  does  not  verify  the  data  it  receives  from  agencies  and 
that  it  accepts  the  agencies'  data  as  is,  including  their  recommendations 
as  to  whether  a  committee  should  be  continued,  merged,  or  terminated. 
GSA,  in  turn,  submits  the  agencies'  reports  directly  to  Congress  as  appen- 
dices to  the  President's  annual  report  required  by  faca  and  does  not  indi- 
cate that  the  data  used  in  the  report  were  not  verified. 

We  reviewed  the  reports  that  agencies  submitted  to  gsa  on  each  advi- 
sory committee  in  operation  during  fiscal  year  1987.  We  noted  that  a 
number  of  committees  had  held  no  meetings  during  the  previous  1  or  2 
years.  Some  of  these  committees  incurred  costs  even  though  they  had 
not  met.  Most  of  the  costs  were  for  federal  staff  doing  such  taste  as 
answering  correspondence  and  contacting  committee  members. 

Of  the  992  advisory  committees  in  existence  during  flscal  year  1987,  86 
committees  held  no  meetings;  yet  they  incurred  costs  totaling  about 
$636,000,  about  78  percent  of  which  was  for  federal  staff  com[>ensation. 
Furthermore,  32  of  these  86  committees  did  not  hold  any  meetings  dur- 
ing fiscal  year  1986.  These  32  committees  incurred  costs  totaling  about 
$83,000  that  fiscal  year 

The  agencies  recommended  that  all  86  of  the  advisory  committees  be 
continued  in  fiscal  year  1988.  gsa  did  not  question  the  need  for  any  o' 
the  86  committees,  and  all  were  continued.  Agencies  provided  gsa  wit.. 
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explanations  of  why  60  of  the  86  committees  did  not  meet  during  fiscal 
year  1987.  They  reported  that  28  of  the  60  committees  had  not  met 
because  they  were  newly  established.  The  reasons  given  by  the  agencies 
that  the  other  32  committees  had  not  met  were  that 

•  16  had  no  agenda  items  to  consider, 

•  5  had  delays  in  appointing  members, 

•  4  were  in  the  process  of  reorganization, 

•  3  had  no  funding, 

•  2  had  difriculties  scheduling  meetings,  and 

•  2  had  no  chairpersons. 

The  agencies  did  not  provide  explanations  why  the  remaining  26  com- 
mittees did  not  meet,  gsa  did  not  request  additional  information  to  deter- 
mine the  reasons  for  no  meetings  during  fiscal  year  1987  or  why  the 
agencies  believed  the  committees  should  be  continued.  Yet,  gsa  agreed 
with  the  agencies'  recommendations  to  continue  these  committees. 

While  the  agencies  involved  may  have  had  valid  explanations  why  the 
advisory  committees  had  not  met  for  up  to  2  years,  gsa  did  not  deter- 
mine why  they  were  inactive  or  recommend  that  they  should  be  abol- 
ished in  accordance  with  f/Ca  requirements. 

gsa's  Associate  Administrator  for  Administration  and  the  Secretariat 
Director  cited  various  reasons  for  not  having  made  the  required  compre- 
hensive reviews.  They  said  gsa  did  not  have  adequate  information  on 
advisory  committee  activities  and  that  faCa.  responsibilities  also  suffered 
from  several  organizational  changes  over  the  years  and  from  a  lack  of 
sustained  management  attention. 

The  officials  said  that  limited  staff  capabilities  caused  gsa  to  selectively 
implement  its  f/£a  responsibilities.  They  believe  that  the  Secretariat 
now  has  sufficient  staff  to  carry  out  the  comprehensive  reviews  and 
that  as  a  first  step,  it  is  developing  the  information  necessary  to  do  so. 

RpnortS  tn  ConflrPSS  Under  F/ca,  the  President  is  required  to  report  annually  to  Congress  on 

ivcpui  ts  \AJ  \AJ    gic  ^^  activities,  status,  and  changes  in  the  composition  of  advisory  com- 

mittees. The  President  or  his  delegate  must  also  report  to  Congress  the 
actions,  or  reasons  for  inaction,  on  recommendations  of  Presidential 
advisory  committees  within  1  year  after  the  committees  submit  their 
reports,  gsa  is  responsible  for  preparing  both  reports  for  the  President. 
The  annual  reports  have  not  been  submitted  by  the  due  date. 
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December  31,  in  recent  years,  and  the  foUow-up  reports  have  not  been 
submitted  since  the  early  1980s. 

GSA  submitted  the  fiscal  year  1986  and  1986  reports  to  the  President 
almost  10  months  and  6  months,  respectively,  after  they  were  due  to 
Congress.  The  fiscal  year  1987  report  was  submitted  about  2  months 
after  the  due  date.  Moreover,  the  more  recent  reports  have  included  less 
analysis  of  advisory  committees'  costs,  meetings,  and  other  activities 
than  some  earher  reports. 

For  example,  the  reports  submitted  for  1982,  1983,  and  1984  identified 
committees  with  the  highest  total  costs,  member  compensation  costs, 
federal  staff  costs,  travel  costs,  and  consultant  costs.  The  1986  report 
had  less  cost  analysis,  and  the  1986  and  1987  reports  did  not  contain 
any  of  this  information. 

Similarly,  earlier  reports  included  analyses  of  advisory  committee  meet- 
ings. They  identified  agencies  with  committees  holding  no  meetings,  f 
costs  associated  with  conunittees  holding  no  meetings,  and  included  a 
narrative  of  the  reasons  for  no  meetings.  In  the  1986, 1986,  and  1987 
reports,  no  mention  was  made  of  advisory  committees  that  held  no 
meetings. 

According  to  gsa,  follow-up  reports  have  not  been  submitted  since  the 
early  1980s.  Until  that  time,  gsa  had  requested  agencies  that  housed 
and/or  provided  staff  support  for  Presidential  committees  to  prepare 
the  follow-up  reports,  gsa  then  sent  the  reports  to  omb  for  review  and 
submission  to  the  Congress  on  behalf  of  the  President. 

The  Secretariat  Director  told  us  that  gsa  does  not  have  the  expertise  to 
determine  the  adequacy  of  proposals  for  action  or  reasons  for  inaction 
on  recommendations  made  by  Presidential  advisory  committees.  He  said 
that  in  his  opinion,  gsa  should  be  responsible  for  making  sure  that  such 
reports  are  prepared  but  that  each  agency  must  actually  prepare  the 
reports. 

The  Secretariat  Director  agreed  that  gsa  has  been  remiss  in  seeing  that 
agencies  prepare  the  foUow-up  reports.  He  said  that  he  plans  to  estab- 
lish procedures  whereby  each  ccHnmittee's  charter  would  identify  the 
organization  responsible  for  the  rqx>rts. 
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Conclusions  and 
Reconmiendations 


GSA  has  not  accomplished  its  advisory  coininittee  responsibilities 
required  by  rtCA.  A  number  of  factors  have  contributed  to  this  circum- 
stance, including  insufficient  management  attention  by  GEA.  GSA  ofHcials 
believe  that  they  now  have  the  staff  resources  necessary  to  carry  out 
the  FACA  requirements. 

To  ensure  that  the  Secretariat  receives  the  management  attention  and 
support  necessary,  we  recommend  that  the  gsa  Administrator  develop  a 
written  plan  for  implementing  the  raca  responsibilities  and  specify  the 
target  dates  for  completing  tasks  and  the  resources  to  be  applied.  The 
plan  should  provide  for  reviewing  advisory  committees  that  have  not 
met  for  extended  periods  and  determining  whether  gsa  should  recom- 
mend, in  line  with  faca  requirements,  that  the  committees  be  abolished. 

As  requested  by  the  Committee,  we  did  not  obtain  official  agency  com- 
ments on  this  report.  We  did  discuss  the  results  of  our  review  with  the 
Associate  Administrator  for  Administration  and  the  Secretariat  Direc- 
tor, and  they  agreed  with  our  fuidings  and  conclusions. 


As  arranged  with  the  Committee,  we  are  sending  copies  of  this  report  to 
other  interested  parties  and  will  make  copies  available  to  others  upon 
request. 

Sincerely  yours. 


y^^^ii^X^S^ 


Richard  L.  Fogel 

Assistant  Comptroller  General 
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Appendix ^_^___ 

Departments  and  Agencies  With  10  or  More 
Advisory  Committees  in  Fiscal  Year  1987 


Ag«ncy 

Numbw 

HealtH  and  Human  Services 

268 

Intenof 

157 

National  Scrence  Foundation' 

72 

Commerce 

68 

(Defense 

59 

Commission  on  Civil  Rights 

51 

Agriculture 

48 

Veterans  Administration 

34 

Transportation 

26 

State 

19 

LatxH 

18 

National  Endowment  for  the  Arts 

15 

Small  Business  Administration 

15 

Education 

15 

Energy 

12 

Environmental  Protection  Agency 

'■> 

United  Slates  Information  Agency 

National  Aeronautics  and  Space  Admmatralion 

11 

■One  commitlee,  the  Nuclear  Scierice  AeJvwxy  Connniltee.  was  transferred  from  the  Oepanmeni  of 
Energy  to  NSF  dunng  FY  1967  and  a  counted  only  for  the  NSF  total. 
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U.S.  Department  of  Justice 

Office  of  Information  and  Privacy 


Telephone:    (202)514-3642  wathingion.  DC.  20530 

August    7,    1996 


AGENCY  RESPONSES  TO  DEPARTMENT  OF  JUSTICE  REQUEST 
FOR  FOIA  BACKLOG  DATA 


Aaencjaa  Reporting  No  Backlog 

AMTRAK 

Comptroller  of  the  Currency 

Defense  Mapping  Agency 

Defense  Nuclear  Facilities  Safety  Board 

Department  of  Energy 

Equal  Employment  Opportunity  Commission 

Farm  Credit  Administration 

Merit  Systems  Protection  Board 

Mine  Safety  and  Health  Review 

National  Credit  Union  Administration 

National  Endowment  for  the  Humanities 

National  Science  Foundation 

National  Transportation  Safety  Board 

Office  of  Government  Ethics 

Office  of  Personnel  Management 

Office  of  Science  &  Technology  Policy 

Panama  Canal  Commission 

Peace  Corps 

Railroad  Retirement  Board 

Selective  Service  System 


Subtotal:  2  0  agencies 


Agencies  Reporting  Relatively  Small  BacKlpqg 

United  States  Arms  Control  and  Disarmament  Agency 

Commodity  Futures  Trading  Commission 

Consumer  Product  Safety  Commission 

Federal  Communications  Commission 

Federal  Election  Commission 

Federal  Reserve  Board 

General  Services  Administration 

United  States  Information  Agency 

Department  of  the  Interior 

Department  of  Labor  (most  offices) 

Nuclear  Regulatory  Commission 

Office  of  Management  and  Budget 

United  States  Postal  Service 
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Securities  and  Exchange  Commission 
Department  of  the  Treasury  (many  offices) 
Department  of  Veterans  Affairs  (most  offices) 


Subtotal:  16  agencies 


Agencies  Reporting  Larger  Backlogs 


United  States  Agency  for  International  Development  (decrease 

since  1993) 
Department  of  Commerce  (increase  since  1993) 
Department  of  Education  (decrease  since  1993) 
Environmental  Protection  Agency 
Federal  Deposit  Insurance  Corporation  (increase  largely  due  tc 

absorption  of  staff  and  workload  of  the  Resolution  Trust 

Corporation,  which  had  a  FOIA  baclclog  of  more  than  200 

requests) 
Federal  Energy  Regulatory  Commission  (increase  since  1993) 
Department  of  Housing  and  Urban  Development 
NASA  (decrease  since  1993) 

Office  of  Special  Counsel  (increase  since  1993) 
Tennessee  Valley  Authority  (decrease  since  1993) 
Department  of  Transportation  (most  departments) 

Subtotal:  11  agencies 

Agencies  Unable  to  Provide  Complete  Backlog  Data 

Small  Business  Administration  (decentralized) 
Department  of  Defense  (decentralized) 

Subtotal :  2  agencies 
Total:     49  agencies 


300 

U.S.  Department  of  Justice 
Office  of  Infoimation  and  Privacy 


Telephone:    (202)514-3642  WcsMntton. DC  20i30 

August    7,     19  96 

AGENCY  RESPONSES  TO  DEPARTMENT  OF  CmSTZCB 
REQUEST  FOR  FOZA  BACKLOG  DATA 

United  St«t«s  Agency  for  International  Development  --  reporting 
decrease  in  backlogged  FOIA  cases  since  1993 

AMTRAK  --no  backlog  reported 

United  States  Arms  Control  and  Disarmament  Agency  --  slight 
backlog  reported 

Department  o£  Coamerce  --  reporting  increase  in  backlog  since 
1993 

Comnodlty  Futures  Trading  Commisalon  --  reporting  slight  backlog 

Comptroller  of  the  Currency  --no  backlog  reported 

Consumer  Product  Safety  Commiaaion  --  reporting  slight  backlog 

Department  of  Defense  --  decentralized  system  disallows  the 
capture  of  complete  and  accurate  backlog  data 

Defense  Mapping  Agency  --no  backlog  reported 

Defense  Nuclear  Facilities  Safety  Board  --no  backlog  reported 

Department  of  Education  --  reporting  decrease  in  backlogged  FOIA 
cases  since  1993 

Department  of  Energy  --no  backlog  reported,  with  only  few 
exceptions 

Environmental  Protection  Agency  --  responses  require  more  than  30 
days 

E<iual  Employment  Opportunity  Commission  --no  backlog  reported 

Farm  Credit  Administration  --no  backlog  reported 

Federal  Communications  Commission  --  reporting  slight  backlog 

Federal  Deposit  Insurance  Corporation  --  responses  require  more 
than  30  days 
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Federal  Election  Conmlaslon  --  reporting  slight  backlog 

Federal  Energy  Regulatory  Comnieelon  --  reporting  slight  increase 
in  backlogs  since  1993 

Federal  Reserve  Board  --  slight  backlog  reported;  most  responses 
made  within  10  days 

General  Services  Administration  --  reporting  slight  backlog 

Department  of  Housing  and  Urban  Development  --  reporting 
increased  backlog  since  1993 

United  States  Infoxmation  Agency  --  reporting  only  a  slight 
backlog;  decrease  since  1993 

Department  of  the  Interior  --  reporting  slight  backlog 

Department  of  Labor   --   slight  or  no  backlog  reported,  with  only 
one  exception  in  the  Solicitor's  office 

Merit  Systems  Protection  Board  --no  backlog  reported 

Mine  Safety  and  Health  Review  --no  backlog  reported 

NASA  --  reporting  decrease  in  backlogged  requests  since  1993 

national  Credit  Union  Administration  --no  backlog  reported 

National  Endowment  for  the  Buaanities  --no  backlog  reported 

National  Science  Fotindation  --no  backlog  reported,  except  in 
instances  of  extremely  voluminous  documents 

National  Transportation  Safety  Board  --no  backlog  reported 

Nuclear  Regulatory  Commission  •-  reporting  slight  backlog 

Office  of  Government  Ethics  --no  backlog  reported 

Office  of  Management  and  Budget  --  reporting  only  slight  backlog 

Office  of  Personnel  Management  --no  backlog  reported 

Office  of  Science  and  Technology  Policy  --no  backlog  reported 

Office  of  Special  Cotinael  --  reporting  slight  increase  in 
backlogged  FOIA  requests  in  1995 

Panama  Canal  Commission  --no  backlog  reported 

Peace  Corps  --no  backlog  reported 
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United  States  Postal  Service  --  reporting  slight  backlog 

Railroad  Retirement  Board  --no  backlog  reported 

Sscuritiea  and  Exchange  CosmiBsion  --  reporting  minimal  backlog 

Selective  Service  System  --no  backlog  reported 

Small  Business  Administration  --  decentralized  office  structure 
precludes  compilation  of  complete  backlog  data 

Tennessee  Valley  Authority  --  reporting  decreased  backlog  since 
1993 

Department  of  Transportation  --  reporting  backlog  in  most 
departments 

Department  of  the  Treasury  --  reporting  slight  or  no  backlogs  in 
most  departments,  except  in  the  Departmental  Offices  and  the 
Customs  Service 

Department  of  Veterans  Affairs  --  reporting  no  backlog  in  most 
departments;  slight  backlog  in  the  office  of  the  Inspector 
General 

Total:  49  agencies 
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UNITED  STATES  OF  AMERICA 

Federal  Mediation  and  Conciliation  Service 

Office  of  the  General  Counsel 

2100  K  Street,  NW,  Suite  603 

Washington,  D.C.  20427 


Phone:   (202)  606-5444  Fax:  (202)  606-S345 

November  21,  1996 


Richard  Huff  and  Daniel  Metcalfe 

Co-Directors 

Office  of  Information  &  Privacy 

US.  Depariment  of  Justice 

Suite  570,  Flag  Building 

Washington.  DC  20530 

Gentlemen: 

SUBJECT:  The  Freedom  of  Information  Act  (FOIA) 

This  is  the  information  you  requested  in  your  letter  dated  May  16,  1996: 

1 .  The  application  of  the  "foreseeable  harm"  standard  has  helped  the  Agency 
consider  whether  the  ramifications  of  releasing  certain  records  could 
possibly  cause  damage  to  the  Agency's  decision-making  process  regarding 
particular  issues.  No  records  have  been  subject  to  "discretionary 
disclosures." 

2.  There  were  no  FOIA  backlogs  for  1 2/3 1/93,  12/3 1/94,  and  12/3 1/95.  The 
plans  to  reduce  our  current  backlog  and  to  prevent  future  backlogs 
involve  actively  achieving  the  goal  of  processing  FOIA  requests  within  10 
business  days,  making  a  log  to  track  the  status  of  FOIA  requests  so  that  the 
10-business-day  deadline  can  be  met,  and  date  stamping  all  FOIA  requests 
with  the  date  they  are  received. 

3.  Tlie  Agency  institutes  measures  to  implement  the  President's 
commitment  to  FOIA  by  clarifying  vague  requests  and  by  informing  the 
requestors  of  agency  records  currently  available  for  release  to  the  public. 
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4.  The  goals  of  the  Agency  lo  improve  its  administration  of  the  FOIA  of 

1996  are:  to  satisfy  the  public's  request  for  information  under  the  Act 
(when  permissible),  to  make  requestors  feel  like  they  are  valued  customers 
of  the  Agency,  and  to  efficiently  and  effectively  process  all  requests. 

If  you  have  any  questions  regarding  this  information,  please  contact  the  Office 
Manager  Tammi  Strozier  at  (202)  606-5444.  I  hope  this  information  is  helpful  in  your 
evaluation  of  the  progress  of  the  implementation  of  the  government's  initiative  under  the  FOIA. 

Sincerely. 

Eileen  B.  Hoffman 
General  Counsel 


UMCLASSIFIED 
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9608672 
United  States  Department  of  State 

Washington,  DC.    20520 
August   19,    1996 


MEMORANDUM  FOP.  ANNA-MARIE  GATONS 
DEPARTMENT  OF  JUSTICE 


SUBJECT: 


The  Freedom  of  Information  Act 


The  Department  of  State  is  pleased  to  respond  to 
Attorney  General  Reno's  request  of  May  16,  1996  regarding 
Freedom  of  Information  Act  (FOIA)  initiatives  implemented  by 
the  Department  in  response  to  the  October  1993  memorandum 
which  set  forth  the  Administration's  commitment  to  greater 
openness  in  the  dissemination  of  government  information. 

The  Department's  pivotal  role  in  the  conduct  of  United 
States  foreign  policy  requires  the  maintenance  of  a  great 
number  of  diverse  subject  records,  both  extremely  sensitive 
and  administratively  routine.   These  records  may  be  in  the 
Department  or  in  its  many  overseas  posts. 

As  you  know,  the  Department  is  committed  to  openness  in 
government,   we  also  have  the  responsibility  to  ensure 
protection  of  national  security  information  as  well  as  foreign 
government  information.   In  addition,  the  protection  of  the 
personal  privacy  rights  of  U.S.  citizens  is  a  major  concern. 

Information  pertaining  to  the  questions  the  Attorney 
General  posed  in  her  May  16  memorandum  is  given  below. 

1.   Foreseeable  Harm 

Instructions  based  on  the  President's  and  Ms.  Reno's 
memoranda  of  October  1993  have  been  included  in  the 
Department's  centralized  Contemporary  Documents  Review 
Division's  operational  guidance  manual.   Our  reviewers 
strictly  adhere  to  this  guidance  in  reaching  their 
release/withhold  decisions. 

The  Department  has  authorized  the  release  of  thousands  of 
documents  on  human  rights  in  Guatemala  under  the  rubric  of 
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"discretionary  disclosure".   These  documents  have  been  made 
available  to  the  public  in  the  Department "s  FOIA  Reading 
Foom.   While  this  special  project  has  absorbed  substantial 
resources  that  otherwise  would  have  been  devoted  to  processing 
regular  FOIA  cases,  this  disclosure  has  satisfied  an  immediate 
interest  of  a  larger  audience  and  is  in  keeping  with  the 
President's  directive  that  each  agency  distribute  information 
on  its  own  initiative. 

2.   Backlog  Reduction 

Our  statistics  show  the  following  pending  cases: 


1993 

2,856 

1994 

3,182 

1995 

3,420 

The  Department's  FOIA  "backlog"  consists  of  valid  open 
requests  pending  as  of  December  31  of  the  years  listed  above. 
This  includes  requests  received  at  any  time  in  the  calendar 
year  which  have  not  been  completed  and  closed.   For  example,  a 
December  30,  1995  request  is  included  in  the  "backlog"  of 
cases  for  1995  even  though  the  ten  days  allotted  for  an  agency 
response  have  not  elapsed.   Some  "backlog"  requests  may  have 
been  answered  by  supplying  up  to  99%  of  all  responsive 
documents,  but  the  requests  will  not  be  closed  until  all 
search  and  review  actions  have  been  completed.   As  documents 
are  retrieved  and  reviewed,  all  releasable  material  is 
forwarded  to  a  requester  in  incremental  tranches.   A  more 
accurate  description  of  the  Department's  open,  pending  FOIA 
backlog  of  requests  would  be  "workload." 

Although  the  1995  total  above  shows  an  increase  from  prior 
years  in  pending  cases  in  the  FOIA  backog  (attributable  to  the 
Department  receiving  more  cases  than  it  can  close),  during 
1995  the  Department  completed  thirteen  per  cent  more  FOIA 
requests  than  in  the  preceding  year.   This  was  accomplished 
despite  resources  diverted  to  the  processing  of  voluminous 
special  projects,  budget  reductions  and  furloughs  of  staff 
members . 

A  major  accomplishment  has  been  reducing  the  number  of 
pending  appeal  cases.   Since  December  1993,  the  appeals 
backlog  has  been  halved  (see  attached  graph).   In  addition, 
the  average  time  to  process  an  appeal  has  been  reduced  by  more 
than  50  percent  and  continues  to  drop.   We  have  drawn  on  a 
unique  resource,  the  Foreign  Affairs  Reserve  Corps  (FARC)  of 
retired  professionals  with  current  Top  Secret  clearances 
available  for  special  assignments.   From  the  FARC  the 
Department  has  created  a  pool  of  former  ambassadors  or  Deputy 
Assistant  Secretary  equivalents  who  are  called  on  to 
constitute  Appeals  Review  Panels  as  needed.   This  is  cost 
effective  for  the  Department,  and  appeals  are  processed  in  a 
timely  manner. 
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3.   Deoartmenf a  Initiatives 

In  response  to  the  President's  1993  announcement,  we  have 
undertaken  a  number  of  significant  long-term  efforts  to 
improve  the  implementation  of  the  FOIA.   Included  among  these 
are  delegating  short-tour  personnel  (Foreign  Service  Officers 
assigned  to  Washington  for  tours  shorter  than  two  years)  to 
assist  with  the  processing  of  FOIA  requests  and  converting 
fourteen  temporary  part-time  case  officers  in  the  Office  of 
Freedom  of  Information,  Privacy  and  Classification  Review  to 
Cull-time  status. 

The  Department  has  also  made  the  FOIA  Reading  Room  more 
user-friendly  through  a  major  project  which  eliminated 
outdated  and  non-FOIA  materials.   We  recently  installed  a 
personal  computer  for  the  public's  use  to  access  INFO  EXPRESS, 
a  CD  ROM  program  which  contains  the  Department's  Foreign 
Affairs  Manuals  and  Handbooks.   In  addition,  about  10,000 
pages  of  FOIA  material  are  released  each  year  to  publishers  of 
guides  on  international  agreements.   Reading  Room  facilities 
have  been  used  for  public  review  of  many  large  document 
collections.   Among  these  were:  30,000  pages  on  El  Salvador 
human  right  cases;  40,000  pages  in  connection  with  an 
executive  order  on  POW/MIAs,  and,  more  recently,  about  20,000 
pages  of  material  on  Guatemalan  human  rights  cases. 

4.   Goals  of  the  FOIA  Program 

Experts  in  business  process  re-engineering  have  assisted 
us  in  streamlining  procedures  to  reduce  the  present 
time-consuming,  labor-intensive  tasks  involved  in  retrieving 
and  preparing  documents  for  release  to  the  public. 
Substantial  progress  has  already  been  made.   Over  the  next 
five  years  the  Department  plans  to  move  into  a  totally 
electronic  environment  for  our  functional  business  processes. 
This  will  encompass  receipt  of  information  access  requests, 
retrieval  of  and  review  of  documents,  recording  of  all  actions 
in  a  case  tracking  system,  and  finally,  release  of  information 
to  the  public  in  a  much  more  timely  manner  than  is  now 
possible. 

Please  do  not  hesitate  to  call  me  at  647-S301  if  you  would 
like  to  discuss  any  aspect  of  the  Department's  processing  of 
FOIA  requests. 


wiirlam  J.  Burns 
Executive  Secretary 


Attachment: 
As  stated. 
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UNITED  STATES  OF  AMERICA 

Federal  Mediation  and  Conciliation  Service 

Office  of  the  General  Counsel 

2100  K  Street,  NW,  Suite  603 

Washington,  D.C.   20427 


Phone:   (202)  606-5444  Fax:  (202)  606-5345 


November  21.  19% 


Richard  Huff  and  Daniel  Metcalfe 

Co-Directors 

Office  of  Information  &  Privacy 

U.S.  Department  of  Justice 

Suite  570.  Flag  Building 

Washington,  DC  20530 


Gentlemen; 

SUBJECT:  The  Freedom  of  Information  Act  (FOIA) 

This  is  the  information  you  requested  in  your  letter  dated  May  16,  1996: 

1 .  The  application  of  the  "foreseeable  harm"  standard  has  helped  the  Agency 
consider  whether  the  ramifications  of  releasing  certain  records  could 
possibly  cause  damage  to  the  Agency's  decision-making  process  regarding 
particular  issues.  No  records  have  been  subject  to  "discretionary 
disclosures." 

2.  There  were  no  FOIA  backlogs  for  12/31/93,  12/31/94,  and  12/31/95.  The 
plans  to  reduce  our  current  backlog  and  to  prevent  future  backlogs 
involve  actively  achieving  the  goal  of  processing  FOIA  requests  within  10 
business  days,  making  a  log  to  track  the  status  of  FOIA  requests  so  that  the 
1 0-business-day  deadline  can  be  met,  and  date  stamping  all  FOIA  requests 
with  the  date  they  are  received. 

3.  The  Agency  institutes  measures  to  implement  the  President's 
commitment  to  FOIA  by  clarifying  vague  requests  and  by  informing  the 
requestors  of  agency  records  currently  available  for  release  to  the  public. 


309 


4.  The  goals  of  the  Agency  to  improve  its  administration  of  the  FOIA  of 

1996  are:  to  satisfy  the  public's  request  for  information  under  the  Act 
(when  permissible),  to  meike  requestors  feel  like  they  are  valued  customers 
of  the  Agency,  and  to  efficiently  and  effectively  process  all  requests. 

If  you  have  any  questions  regarding  this  information,  please  contact  the  Office 
Manager  Tammi  Strozier  at  (202)  606-5444.  1  hope  this  information  is  helpful  in  your 
evaluation  of  the  progress  of  the  implementation  of  the  governments  initiative  under  the  FOIA. 


Sincerely, 


Eileen  B.  Hoffman 
General  Counsel 
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UNCLASSIFIED 


OEpfo^F^'TuSTlCE 
n%  WG20»  A0  58-. 

EXECUTIVE 
SECRETAf^l^^- 


MEMORANDUM    FOR    ANNA-MARIE    GATONS 
DEPARTMENT   OF    JUSTICE 


9608672 
United  States  Department  of  State 

Washington,  D.C.     20520 
August    19,    1996 


SUBJECT: 


The  Freedom  of  Information  Act 


The  Department  of  State  is  pleased  to  respond  to 
Attorney  General  Reno's  request  of  May  16.  1996  regarding 
Freedom  of  Information  Act  (FOIA)  initiatives  implemented  by 
the  Department  in  response  to  the  October  1993  memorandum 
which  set  forth  the  Administration's  commitment  to  greater 
openness  in  the  dissemination  of  government  information. 

The  Department's  pivotal  role  in  the  conduct  of  United 
States  foreign  policy  requires  the  maintenance  of  a  great 
number  of  diverse  subject  records,  both  extremely  sensitive 
and  administratively  routine.   These  records  may  be  in  the 
Department  or  in  its  many  overseas  posts. 

As  you  know,  the  Department  is  committed  to  openness  in 
government.   We  also  have  the  responsibility  to  ensure 
protection  of  national  security  information  as  well  as  foreign 
government  information.   In  addition,  the  protection  of  the 
personal  privacy  rights  of  U.S.  citizens  is  a  major  concern. 

Information  pertaining  to  the  questions  the  Attorney 
General  posed  in  her  May  16  memorandum  is  given  below. 

1 .   Foreseeable  Harm 

Instructions  based  on  the  President's  and  Ms.  Reno's 
memoranda  of  October  1993  have  been  included  in  the 
Department's  centralized  Contemporary  Documents  Review 
Division's  operational  guidance  manual.   Our  reviewers 
strictly  adhere  to  this  guidance  in  reaching  their 
release/withhold  decisions. 

The  Department  has  authorized  the  release  of  thousands  of 
documents  on  human  rights  in  Guatemala  under  the  rubric  of 
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"discretionary  disclosure".   These  documents  have  been  made 
available  to  the  public  in  the  Departments  FOIA  Reading 
Room.   While  this  special  project  has  absorbed  substantial 
resources  that  otherwise  would  have  been  devoted  to  processing 
regular  FOIA  cases,  this  disclosure  has  satisfied  an  immediate 
interest  of  a  larger  audience  and  is  in  keeping  with  the 
President's  directive  that  each  agency  distribute  information 
on  its  own  initiative. 

2 .   Backlog  Reduction 

Our  statistics  show  the  following  pending  cases: 


1993 

2,856 

1994 

3,182 

1995 

3,420 

The  Department's  FOIA  "backlog"  consists  of  valid  open 
requests  pending  as  of  December  31  of  the  years  listed  above. 
This  includes  requests  received  at  any  time  in  the  calendar 
year  which  have  not  been  completed  and  closed.   For  example,  a 
December  30,  1995  request  is  included  in  the  "backlog"  of 
cases  for  1995  even  though  the  ten  days  allotted  for  an  agency 
response  have  not  elapsed.   Some  "backlog"  requests  may  have 
been  answered  by  supplying  up  to  99%  of  all  responsive 
documents,  but  the  requests  will  not  be  closed  until  all 
search  and  review  actions  have  been  completed.   As  documents 
are  retrieved  and  reviewed,  all  releasable  material  is 
forwarded  to  a  requester  in  incremental  tranches.   A  more 
accurate  description  of  the  Department's  open,  pending  FOIA 
backlog  of  requests  would  be  "workload." 

Although  the  1995  total  above  shows  an  increase  from  prior 
years  in  pending  cases  in  the  FOIA  backog  (attributable  to  the 
Department  receiving  more  cases  than  it  can  close),  during 
1995  the  Department  completed  thirteen  per  cent  more  FOIA 
requests  than  in  the  preceding  year.   This  was  accomplished 
despite  resources  diverted  to  the  processing  of  voluminous 
special  projects,  budget  reductions  and  furloughs  of  staff 
members . 

A  major  accomplishment  has  been  reducing  the  number  of 
pending  appeal  cases.   Since  December  1993,  the  appeals 
backlog  has  been  halved  (see  attached  graph).   In  addition, 
the  average  time  to  process  an  appeal  has  been  reduced  by  more 
than  50  percent  and  continues  to  drop.   We  have  drawn  on  a 
unique  resource,  the  Foreign  Affairs  Reserve  Corps  (FARC)  of 
retired  professionals  with  current  Top  Secret  clearances 
available  for  special  assignments.   From  the  FARC  the 
Department  has  created  a  pool  of  former  ambassadors  or  Deputy 
Assistant  Secretary  equivalents  who  are  called  on  to 
constitute  Appeals  Review  Panels  as  needed.   This  is  cost 
effective  for  the  Department,  and  appeals  are  processed  in  a 
timely  manner. 
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3 .  Department's  Initiatives 

In  response  to  the  President's  1993  announcement,  we  have 
undertaken  a  number  of  significant  long-term  efforts  to 
improve  the  implementation  of  the  FOIA.   Included  among  these 
are  delegating  short-tour  personnel  (Foreign  Service  Officers 
assigned  to  Washington  for  tours  shorter  than  two  years)  to 
assist  with  the  processing  of  FOIA  requests  and  converting 
fourteen  temporary  part-time  case  officers  in  the  Office  of 
Freedom  of  Information,  Privacy  and  Classification  Review  to 
full-time  status. 

The  Department  has  also  made  the  FOIA  Reading  Room  more 
user-friendly  through  a  major  project  which  eliminated 
outdated  and  non-FOIA  materials.   We  recently  installed  a 
personal  computer  for  the  public's  use  to  access  INFO  EXPRESS, 
a  CD  ROM  program  which  contains  the  Department's  Foreign 
Affairs  Manuals  and  Handbooks.   In  addition,  about  10,000 
pages  of  FOIA  material  are  released  each  year  to  publishers  of 
guides  on  international  agreements.   Reading  Room  facilities 
have  been  used  for  public  review  of  many  large  document 
collections.   Among  these  were:  30,000  pages  on  El  Salvador 
human  right  cases;  40,000  pages  in  connection  with  an 
executive  order  on  POW/MIAs,  and,  more  recently,  about  20,000 
pages  of  material  on  Guatemalan  human  rights  cases. 

4 .  Goals  of  the  FOIA  Program 

Experts  in  business  process  re-engineering  have  assisted 
us  in  streamlining  procedures  to  reduce  the  present 
time-consuming,  labor-intensive  tasks  involved  in  retrieving 
and  preparing  documents  for  release  to  the  public. 
Substantial  progress  has  already  been  made.   Over  the  next 
five  years  the  Department  plans  to  move  into  a  totally 
electronic  environment  for  our  functional  business  processes. 
This  will  encompass  receipt  of  information  access  requests, 
retrieval  of  and  review  of  documents,  recording  of  all  actions 
in  a  case  tracking  system,  and  finally,  release  of  information 
to  the  public  in  a  much  more  timely  manner  than  is  now 
possible. 

Please  do  not  hesitate  to  call  me  at  647-5301  if  you  would 
like  to  discuss  any  aspect  of  the  Department's  processing  of 
FOIA  requests. 


Wilriam  J.  Burns 
Executive  Secretary 


Attachment : 
As  stated. 
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i^ffitc  of  tl|f  Attornc^j  (^rnrral 

HJaahington.S.  (5.20530  96('*^^^^- 


May  16.  1996 


MEMORANDUM  FOR  HEADS  OF 
FROM:      THE  ATTORNEY 


SUBJECT : 


THE  FREEDOM 


tS  AND  AGENCIES 


INFORMATION  ACT 


As  you  know,  in  October/ 1993  President  Clinton  called  upon 
federal  agencies  and  departments  to  renew  their  commitment  to  the 
Freedom  of  Information  Act  by,  among  other  measures,  establishing 
new  litigation  guidance  for  the  release  of  information, 
encouraging  "discretionary  disclosure"  of  information,  and 
reducing  backlogs  of  Freedom  of  Information  requests.   The 
President  asked  the  Department  of  Justice  to  coordinate  agency 
implementation  of  this  initiative.   Since  October  1993,  our 
Office  of  Information  and  Privacy  has  worked  with  many  of  your 
agencies  in  this  cooperative  effort. 

In  furtherance  of  our  continuing  efforts  and  to  fulfill  the 
President's  request,  I  would  like  now  to  enlist  your  assistance 
in  compiling  data  on  our  progress  in  implementing  our  initiatives 
under  the  Freedom  of  Information  Act.   To  that  end,  I  would 
appreciate  the  following  information: 

1.  What  has  been  your  agency's  experience  in  applying  the 
"foreseeable  harm"  standard  in  analyzing  whether  to 
withhold  information?  What  types  of  records  have 

been  the  subject  of  "discretionary  disclosures"  that 
would  have  been  withheld  under  the  1981  guidelines? 

2.  What  progress  has  been  made  in  reducing  FOIA  backlogs 

(include  backlog  status  for  12/31/93,  12/31/94  and 
12/31/95)  and  what  plans  are  in  place  to  improve 
backlog  reduction? 

3.  What  other  measures  has  your  agency  instituted  to 
implement  the  President's  commitment  to  the  Freedom  of 
Information  Act? 

4.  What  goals  has  your  agency  established  for  further 
improvements  in  its  administration  of  the  Freedom  of 
Information  Act  in  1996? 


814 


Please  provide  your  response  to  the  Department's  Office  of 
Information  and  Privacy,  Suite  570,  Flag  Building,  Washington, 
D.C.  20530,  by  June  4,  1996. 

I  thank  you  for  your  continuing  efforts  to  implement  the 
Administration's  commitment  to  reenergize  FOIA.   If  you  have  any 
questions,  your  staff  should  feel  free  to  contact  Richard  Huff  or 
Daniel  Metcalfe,  co-directors  of  the  Department's  Office  of 
Information  and  Privacy. 
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Department  of  Justice 

EXECUTIVE   SECRETARIAT 
CONTROL   SHEET 

1.  FOLDER  no:  127403  4.    DATE  OF  DOCUMENT:    05/16/96 

2.  TRACKING   ID  NO:     X96-128151  5.    DATE   RECEIVED:  06/06/96 

3.  RESERVED  6.    DUE  DATE:  NO  Due  Date 

7.  FROM:         Janet  Reno 

Attorney  General 

Office  of  the  Attorney  General 

Washington,  DC  20530 

8.  TO:     Heads  of  Departments  and  Agencies 

9.  CATEGORY:    MEM-ACTION 

10. SUBJECT: 

Memo  requesting  assistance  to  compile  data  on  the  progress  of 
agencies  to  implement  Administration  initiatives  under  the 
Freedom  of  Information  Act.  (dda) 

11 . ACTION/INFORMATION : 

Referred  To:      Date  Assigned:  information: 

ESFILES  06/07/96      Controlled  for  search  purposes  only. 

Received  with  memo  to  the  AG  from 
ODAG  (waxman).  For  complete  package 
see  Folder  127409. 

12. RESERVED  FOR  EXECUTIVE  SECRETARIAT  USE 

AG  FILE:  AG  Memoranda/General 
Freedom  of  information  Act 

13. EXECUTIVE  SECRETARIAT  CONTACT:    Dorrence  Andrews,  616-0074 
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U.S.  Department  of  Labor  cmice  of  the  solicitor 

Washington.  D.C.  20210 


JUL  2  5  1996 

Richard  Huff,  Esq. 

Office  of  Information  and  Privacy 

U.S.  Department  of  Justice 

Suite  570 

Flag  Building 

Washington,  D.C.  20530 

Dear  Mr.  Huff: 

This  is  in  response  to  the  Attorney  General's  memorandum  dated 
May  16,  1996  in  which  she  raised  a  number  of  questions  regarding 
the  President's  1993  directive  pertaining  to  the  implementation 
of  the  Freedom  of  Information  Act. 

First,  she  asked  us  to  relate  this  Department's  experience  under 
the  "foreseeable  harm"  standard  and  what  types  of  records  have 
been  subject  to  discretionary  disclosures.   By  virtue  of  the 
"foreseeable  harm"  standard,  this  Department  has  made  a  number  of 
disclosures  of  otherwise  exempt  information.   For  instance, 
pursuant  to  instructions  from  your  office,  we  no  longer  protect 
Exemption  Low-2  materials.   Further,  there  have  been  many 
instances  where  intra-agency  memoranda  which  are  technically 
protectable  under  Exemption  5  have  been  released  as  there  was  no 
foreseeable  harm  to  the  operations  of  the  agency.   Most  recently, 
this  was  done  in  the  context  of  an  OSHA  investigation  where 
certain  materials  subject  to  the  attorney  workproduct  privilege 
were  nevertheless  released  under  the  standard  enunciated  by  the 
Attorney  General.   Further,  it  is  now  our  practice  to  give  out 
older  records  as  well  as  drafts  unless  there  is  a  bona  fide 
reason  for  not  releasing  them. 

There  are  many  other  undocumented  instances  where  disclosures 
have  been  made  in  conformity  with  the  foreseeable  harm  standard. 
The  Solicitor's  Office  provides  counseling  to  agency  components 
on  the  Attorney  General's  position.  In  virtually  every  instance, 
the  components  will  follow  the  Solicitor's  advice  with  regard  to 
the  foreseeable  harm  standard. 

Next,  the  Attorney  General  asked  what  progress  had  been  made  in 
reducing  FOIA  backlogs  for  the  period  December  1993  through 
December  1995.   Components  of  the  Department  were  surveyed  on 
this  question  and  they  have  reported  back  that  for  the  period  in 
question  there  were  only  minimal  backlogs  at  the  agency  level 
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within  the  Department.   Only  the  Solicitor's  Office  which 
processes  the  administrative  appeals  had  a  substantial  backlog. 
Despite  attempts  to  streamline  the  process  through  the  use  of  a 
two  track  system  to  identify  easy  appeals,  the  backlog  has 
remained  about  the  same.   The  continued  size  of  the  backlog  is 
due,  in  part,  we  believe  to  additional  appeals  being  filed  that 
ask  the  Solicitor's  Office  to  overturn  or  make  discretionary 
disclosures,  pursuant  to  the  President's  directive,  of  law 
enforcement  records. 

The  Attorney  General  also  asked  what  other  measures  had  been 
instituted  to  implement  the  President's  commitment  to  FOIA.   A 
number  of  measures  have  been  taken  by  the  Department  of  Labor  to 
implement  the  President's  commitment.   First,  all  personnel 
within  the  Department  who  have  responsibilities  for  FOIA  were 
thoroughly  briefed  on  the  President's  message  shortly  after  it 
was  delivered.   Extensive  training  sessions  were  conducted  by  the 
Solicitor's  Office.   In  addition,  this  Department  has  had  a 
FOIA/PA  Coordinators  Committee  for  several  years.   It  was 
organized  by  the  Solicitor's  Office  to  enhance  compliance  with 
FOIA's  requirements.   A  coordinator  is  designated  for  each 
component  of  the  Department  (approximately  2  5) .   Under  the 
supervision  of  the  Solicitor's  Office,  these  coordinators  perform 
a  number  of  functions.   They  meet  at  least  monthly,  and 
oftentimes  more  frequently,  to  discuss  the  most  recent 
developments  under  FOIA.   They  also  exchange  their  respective 
experiences  in  administering  the  program  so  they  can  learn  from 
each  others'  experience.   These  individuals  oversee  the  handling 
of  requests  by  their  respective  components  to  insure  that 
requests  are  processed  properly  and  in  a  timely  fashion.   With 
advice  and  counsel  from  the  Solicitor's  Office,  the  coordinators' 
role  is  to  promote  timely  and  consistent  responses. 

The  coordinators  also  meet  to  study  issues  of  importance  which 
are  currently  facing  the  Department.   This  has  been  done  on  a 
regular  basis  and  has  proved  to  be  highly  beneficial.   For 
example,  with  the  assistance  of  the  Solicitor's  Office  they 
devised  a  two-track  system  which  is  used  by  several  components  of 
the  Department  for  organizing  responses  to  requests.   Under  this 
method,  requests  which  can  be  processed  expeditiously  are  placed 
on  one  track  while  requests  requiring  more  time  and  resources  are 
placed  on  a  separate  track.   Finally,  with  the  assistance  of  the 
Solicitor's  Office,  the  coordinators  established  clearance 
procedures  for  releasing  information. 


43-928  97  -  1 1 
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Under  the  encouragement  of  the  Solicitor's  Office,  most  of  the 
coordinators  regularly  attend  the  Justice  Department's  annual 
briefing  on  FOIA.   The  Solicitor's  Office  also  publishes 
biannually  an  FOIA  Newsletter.   The  newsletter  contains  summaries 
of  the  more  significant  recent  decisions  as  well  as  a  question 
and  answer  section  which  highlights  some  of  the  more  frequently 
posed  questions  pertaining  to  FOIA.   A  copy  of  a  newsletter  is 
attached. 

The  Labor  Department  conducted  a  "FOIA  Forum"  with  the  non-public 
sector  where  a  broad  cross-section  of  persons  were  briefed  on  the 
President's  1993  message  and  how  this  Department  intended  to 
implement  it.   Members  of  the  media,  public  interest  groups  and 
other  private  sector  individuals  and  organizations  were  among 
those  who  attended  the  Forum.   The  Forum  itself  received 
considerable  media  coverage.   The  Bureau  of  National  Affairs,  for 
example,  published  significant  portions  of  the  Solicitor  of 
Labor's  opening  remarks  in  the  Daily  Labor  Reporter. 

The  public,  we  believe,  benefitted  substantially  from  the  Forum. 
Several  components  of  the  Department  reported  a  higher  level  of 
cooperation  from  members  of  the  public  following  the  forum.   The 
Forum  also  served  to  increase  the  visibility  of  FOIA  throughout 
the  entire  Department. 

The  Department  of  Labor  also  formed  a  special  working  group  to 
conduct  a  FOIA  form  review.   Members  of  the  group  were  directed 
to  randomly  select  responses  to  initial  FOIA  requests  to  insure 
that  they  were,  among  other  things,  customer-friendly,  clearly 
and  concisely  written,  correctly  cited  and  responsive  to  the 
requester.   Discussions  with  individuals  responsible  for 
preparing  FOIA  responses  followed.   Some  problems  were 
encountered,  however,  involving  the  citing  of  old  regulations  and 
the  timeliness  of  acknowledgements.   The  coordinators  were 
apprised  of  these  problems  and  encouraged  to  remedy  them. 

Last,  the  Attorney  General  asked  us  to  delineate  what  goals  this 
Department  has  established  for  further  improvements  of  FOIA  in 
1996.   This  Department,  we  believe,  administers  the  FOIA  in  a 
very  effective  manner.   This  is  evidenced  by  the  paucity  of  suits 
brought  against  it  and  the  success  the  Department  has  enjoyed 
when  it  has  been  sued.   To  maintain  this  level  of  success,  we 
plan  to  continually  improve  our  management  capabilities.   Of 
particular  interest  to  us  at  this  time  are  electronic  records. 
An  attorney  has  been  assigned  to  monitor  developments  in  the  area 
of  electronic  records  and,  at  the  earliest  practicable 
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opportunity,  incorporate  such  matters  into  the  administration  of 
our  program.  Meetings  and  training  will  be  conducted  to  apprise 
relevant  Labor  Department  personnel  of  these  improvements  in  our 
program . 

I  hope  the  foregoing  sufficiently  responds  to  the  Attorney 
General's  request.   Should  you  have  any  additional  questions, 
please  feel  free  to  contact  me. 

Sincerely, 

Robert  A.  Shapiro 

Associate  Solicitor  of  Labor 

for  Legislation  and  Legal  Counsel 
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Sixth  Edition 


The  Senate  Sub-committee 
on  Technology  and  Law  held  a 
hearing  April  30,  1992  on 
S.1940,  Senator  Patrick 
Leahy's  proposal  to  amend  FOIA 
in  a  fashion  which  would 
address  the  maintenance  of 
records  in  electronic  data 
bases.   The  Justice  Department 
presented  testimony  first, 
followed  by  a  panel  composed 
of,  among  others,  the  press 
and  the  ABA.   The  Justice 
Department  indicated  it  could 
not  support  the  legislation  in 
its  present  form.   More 
specifically,  it  said  there 
were  still  unresolved  issues 
concerning:   (1)  the  concept 
of  programming  and  whether  or 
not  it  constituted  creation  of 
a  new  record;  (2)  choice  of 
format,  and  (3)  whether 
software  .  should  be  considered 
an  agency  record. 

The  editor  of  U.S.A. 
Today  emphasized  the 
importance  of  accessibility  to 
electronically  -  maintained 
records  noting  that  his  paper 
as  well  as  other  journalists 
have  written  several  stories 
from  electronically  maintained 
records  made  available  to  then 
under  FOIA. 


June,  1992 


Ar«  erit«rik'Xua«d:'icor^£i^tW''>'. 
targeting  suspectsd  jTiblator^''^ . 
of  lav  ezeapt  froa  dlsolos^*?- :- 
'  ■'  ^■'  ITl;!^-^-^-:" 

Yes,  in  Brecker  v1  ""'  -"^,':' 
Internal  Revenue  Service.  No.  .;. 
91-C-1203  (N.D.  111.  1992),  ,.f. 
the  district  court  held  that  ' 
the  technicpie  the  IRS  uses  to 
track  down  people  who  cheat  on 
their  tax  returns  certainly' 
satisfies  Exemption  "(E),  i.e. 
material  the  disclosure  of  ,,. 
which  could,  reasonably^bel"^  . 
expected  to  enable    „"g;[,r  !^ 
circumvention  of  the  law.  "^ 'if 
individuals  were  given. .access 
to  these  criteria,  they  would 
find  better  ways  to  avoid"  ^ 
detection.      --,»-— -r.Ttt'" 


****************************** 

************************^**\k** 
*******************'**4k***')hi^** 

Wh«n  ji,..r«5{u<|at^ia 
pursuant  toJbotta^QD!^ 
Privacy  Aot,  muflb^piM^^- 
•xefflption  underrjMoiT^Jbl 
in  ord«r  to'pirbpsrly^ii^^ 
inforsation? 


Yes. 

established  .that 
Privacy  Act  provide  .siapai|ff 
routes  for  obtaining > J  ^^{^ ' 
information,   and~an  exeap 
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froB  each  act  nust  apply  in 
order  to  properly  withhold 
infomation.   In  Doe  v.  U.S. 
Department  of  Justice.  No.  91- 
2006  (D.D.C.  1992),  a  case 
involving  a  background 
investigation  by  the  F.B.I,  to 
determine  an  individual's 
suitability  for  prospective 
enforcement,  the  court  found 
that  the  identity  of  a 
confidential  source 
interviewed  in  the  course  of 
that  investigation  was  exempt 
from  disclosure  pursuant  to 
Exemption  (k) (2)  of  the  ' 
Privacy  Act  and  Exemption  7 (D) 
of  FOIA. 


Are  the  names  and  duty 
stations  of  persons  receiving 
outstanding  performance 
appraisal  disclosabla? 

No.   The  Privacy  Act 
prevents  the  government  from 
releasing  information  of  this 
nature  except  as  required  to 
be  disclosed  by  FOIA. 
Employees  who  receive 
outstanding  ratings  have  a 
substantial  interest  in 
maintaining  the  privacy  of 
their  evaluations.   The  fact 
that  the  information  is 
favorable  does  not  diminish 
this  interest.   Disclosure  of 
even  favorable  information  may 
well  embarrass  an  individual 
or  incite  jealousy  in  his  or 
her  co-workers.   Further','^ 'a 
list  of  persons  who  received 
outstanding  ratings  also  .i- 
reveals  by  omission  the''^'*'^' 
identities  of  those  employees 
who  did  not  receive  high 


ratings,  creating  an  invasion, "i 
of  their  privacy.   See   .-1/^:15' 
P-L-R-A.  V.  Department  of  ■'.    C. 
Commerce.  No.  91-1178  (D.C.  " 
Cir.  1992). 


Are  employees*  names^;^ 
addresses,  and  •ocial  •eourity 
numbers ,  as  contained,,  in^^^^  v 
Davis-Bacon  payrolls,^  sxeapt 
from  disclosure?  K  '.'-   '  ".T=4^' 

Yes.   Certified  payrolls 
contain  detailed  information 
regarding  each  employee  _£Jii^^ 
working  on  a  particular  T^rt*!r/ 
project,  including  the  \.\^J 
employee's  name,  . address i.^^,v.; 
social  security  number,  job"" 
classification,  hourly  rate  of 
pay,  number  of  hours  worked 
during  reporting  period,  wages 
and  fringe  benefits  paid  and 
deductions  made.' ^~  In  Hopkins 
V.  SUR,    929  F.2d,8  (2nd  Cir. 
1991),  the  court  held  that^. 
Congress  intended  Exeiaption '  6 
to  encompass  a  wide  range  of 
interests,  i.e.  to  afford 
broad  protection  against  the 
release  of  information  about 
individuals.  ,  Heasured.byt' this 
standard ,  it^  XPH'^  y ^*-^^^^"i^ 
doubt  that  private'  employ ees 
have  a  significant,  prJLv^cy^ 
interest  jin  iavoidil^^^^'*^  ' 
disclosxure  pLi^S^j 
addresses  anidr<;8cQon^^yr . 
particularly,  where  .IsucjfJ^ 
information  wouXd  J>e  jcoupl 
with  personal ;  f  Inance  '^  ' :^^^ 
information*  •  V-  -  .-  Z    -'<«;^ 
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Vhat  is  an  agsacy's" 
responsibility  in  tarns  of 
•nsulng  accuracy  of  Privacy 
Act  racords? 


As  long  as  the 
information  contained  in  the 
agency's  file  is  capable  of 
being  verified,  the  agency 
must  take  reasonable  steps  to 
assure  fairness  to  the 
individual.  VJhere  an  agency 
however,  cannot  determine 
whether  the  disputed 
information  in  one  of  its 
reports  is  accurate  the  agency 
may  satisfy  its  burden  by 
including  a  statement  with  the 
report  from  the  requester. 
See  Sellers  v.  BvreflU  <?f 
Prisons  No.  90-5197  (D.C.  Cir. 
1992) . 


****************************** 
***************************** 


May  an  agency  assert,  for 
purposes  of  Exemption  4,  that 
it  will  be  unable  to  acquire 
information  in  the  future, 
whan  the  agency  has  regulatory 
authority  over  the  aulmitter 
of  the  information? 

Usually  not.   There  are 
few  instances  where  the 
government's  ability  to  obtain 
information  can  be  impaired 
where  the  agency  regulates  the 
party.   That  is,  the  agency 
doesn't  have  to  rely  upon 
voluntary  efforts  by  the 
regulated  party  to  acquire  the 
information.   ££fi  wilev.  Rein 
&  Fielding  v.  Pfpartment  of 
Commerce.  No.  91-890  (D.D.C. 
1992). 


Robert  A.  Shapiro^ 
Associate  SblicitQC,^  ,^^^_ 
Legislation  and!  Legal^'^unsel 

•  •■       --    --IP?  >--^ 

Bruce  A.  Cohen, 
Deputy  Associate  Solicitor 

Kirlaji  Mlii'er^^  d>-Coimsei*  ' " 
tor  Admini8taitlv«i'liar\'^ 

523-8188  ;^i^.^,- 

Peter  Galvlii,'  Director?-;  -' 

FoiA  AppoAi  Unit    ;/r~ ' 

523-8065 

Vivian  Butler,   Publisher 
FOIA  Natrs 

Eileen  Cullen,   Secretary 
FOIA  Unit 

Marshall  Deutsch,   Attoimey/ 
Federal   Register  Advisor 

Joyce  Freeman,    Paralegal 
FOIA   anlt 

DlcJk  Galgay,   Attorney 
FOIA  Unit 

Larry  Gottesaan,   Attorney 
FOIA  anlt 

Michelle  Joy,   Paralegal 
FOIA  Onit  ;    &^^ " 

Joseph  Plick^  Attorney   _ 
FOIA  anlty* :  :>^  n^|fi%i^^ 

.,-:■,■  ■   ^^c^  -  ■  t.'-. 
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FOIA,   PA  Trainiatj,  trill  bo  held 
in  Setr  York  City,    on  August  20 
A  21.      The  training  trill  be 
conducted  by  Miriam  Hiller.' 
Please  contact  your  agencies 
in  Netr  York  and  let  them  knov. 


****************************** 


****************************** 
****************************** 


FKEEDOM  OF  INFOKMAVON  ACIVKIVACY  ACT 
COOKDISATORS  .     v 
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DEPARTMENT  OF  THE  TREASURY 

WASHfNGTON.  DC.  20220 


'JIA  2  2 


Dear  Messrs.  Huff  and  Metcalfe: 

The  enclosed  report  responds  to  the  questions  raised  in  Attorney 
General  Janet  Reno's  May  16,  1996,  memorandum  to  heads  of 
departments  and  agencies  pertaining  to  the  Freedom  of  Information 
Act.   The  responses  to  the  four  questions  raised  by  Ms.  Reno 
reflect  FOIA  administration  by  the  12  separate  bureaus  of  the 
Treasury  Department  since  October  of  1993. 

Should  you  have  any  questions  about  the  enclosed  report,  please 
contact  Alana  Johnson,  Departmental  Disclosure  Officer,  on  622- 
0876. 

Sincerely, 


u 


Alex  Rodriguez        i i 
Deputy  Assistant  Secretary 
(Administration) 


Mr.  Richard  Huff 

Mr.  Daniel  Metcalfe 

Co-Directors 

Office  of  Information  and 

Privacy 
Department  of  Justice 
Washington,  DC  2  0530 


Enclosure 
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Department  of  the  Treasury 

Report  on  the  Administration  of  the  FOIA 

July  1996 


1.   What  has  been  your  agency's  experience  in  applying  the 
"foreseeable  harm"  standard  in  analyzing  whether  to  withhold 
information?   What  types  of  records  have  been  the  subject  of 
"discretionary  disclosures"  that  would  have  been  withheld  under 
the  1981  guidelines? 

The  foreseeable  harm  standard  contained  in  the  Attorney  General's 
October  1993  memorandum  provided  affirmation  to  Treasury's 
existing  disclosure  policy.   Treasury  Directive  25-05, 
"Implementation  of  the  Freedom  of  Information  Act,"  dated  August 
1990,  (revised  January  1996)  has  always  contained  the  following 
policy  statement:  "It  is  the  policy  of  the  Department  of  the 
Treasury  to  implement  the  FOIA  uniformly  and  consistently  and  to 
provide  maximum  allowable  disclosure  of  agency  records  upon 
request  by  any  individual.   Records  shall  be  disclosed  unless 
they  are  appropriate  for  withholding  and  are  protected  by  one  or 
more  of  the  FOIA  exemptions  or  exclusions." 

In  December  of  1993,  Secretary  of  the  Treasury  Lloyd  Bentsen 
transmitted  President  Clinton's  October  4,  1993  memo,  and 
Attorney  General  Reno's  memo  to  all  Treasury  component  and  bureau 
heads.   Secretary  Bentsen  asked  that  Mr.  Clinton's  and  Ms.  Reno's 
memoranda  be  widely  distributed  throughout  Treasury,  and 
particularly  endorsed  the  "foreseeable  harm"  standard.   A  copy  of 
Mr.  Bentsen 's  memo  is  attached. 

In  FOIA  training  conducted  by  the  Departmental  Disclosure  Office, 
the  "foreseeable  harm"  standard  is  explained  and  attendees  are 
encouraged  to  apply  the  standard  to  disclosure  processing.   In 
individual  contacts  with  Treasury  employees  regarding  disclosure 
decisions,  the  Departmental  Disclosure  Office  staff  reminds 
employees  of  the  appropriateness  of  discretionary  disclosures. 

The  Procurement  Services  Division  and  the  Office  of  Foreign 
Assets  Control  reviews  records  more  closely  and  requires 
submitters  of  business  information  to  provide  additional 
justification  for  withholding  material. 

The  Office  of  the  Comptroller  of  the  Currency  has  traditionally 
taken  a  pro-disclosure  stance  in  responding  to  FOIA  requests. 
In  1995,  out  of  12,681  requests  received,  137  requests  were 
either  denied  in  full  or  in  part.   Over  9,000  of  these  requests 
were  handled  by  a  fax-on-demand  system.    Internal  memoranda, 
enforcement  actions,  legal  interpretations,  e-mail  transmissions 
and  information  from  OCC  internal  databases  have  been  released 
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that  would  have  been  withheld  under  the  1981  standard.   As  a 
result,  requester  feedback  received  by  the  OCC  has  been  extremely 
positive. 

At  the  Customs  Service,  prior  to  October  1993,  dissenting 
theories  and  opinions  were  usually  withheld  pursuant  to  exemption 
5.   Since  that  time,  the  foreseeable  harm  standard  has  been 
applied  and  much  more  information  has  been  released.   However, 
Customs  attorneys  cannot  recall  any  litigation,  either  before  or 
after  October  1993,  where  exemption  5  denials  were  an  issue. 

At  the  Federal  Law  Enforcement  Training  Center  the  foreseeable 
harm  standard  has  little  impact  on  disclosure  operations.   Most 
disclosures  have  been  for  records  that  would  not  fall  under  an 
exemption  in  the  first  place. 

All  records  that  may  have  been  routinely  withheld  under  the 
foreseeable  harm  standard  at  the  Bureau  of  Engraving  and  Printing 
are  now  reviewed  extensively.   Through  this  process  portions  are 
often  now  released. 

The  implementation  of  the  foreseeable  harm  standard  in  December 
1994  was  a  reiteration  of  policy  already  existing  at  the  Internal 
Revenue  Service.   IRS  had  adopted  essentially  the  same  standard 
years  ago  in  former  Policy  Statement  P-1-192  which  was 
subsequently  incorporated  in  the  Internal  Document  Management 
Handbook. 

Under  the  1981  guidelines,  the  Bureau  of  the  Mint  would  have 
routinely  withheld  certain  agency  information  under  exemption  2 
of  the  Act,   Applying  the  foreseeable  harm  standard  has  led  to 
the  release  of  this  previously  withheld  data. 

When  the  Bureau  of  the  Public  Debt  receives  a  request  where  they 
might  be  able  to  apply  a  FOIA  exemption,  typically  a  low  (b) (2) 
for  routine  administrative  matters  or  a  (b) (5)  for  predecisional 
records,  and  if  no  harm  would  come  to  the  government  or  to  the 
Bureau's  customers  (investors  in  Treasury  securities),  then  BPD 
will  most  likely  disclose  the  information. 

At  the  Office  of  Thrift  Supervision,  the  foreseeable  harm 
standard  has  been  applied  to  requests  for  applications  and 
holding  company  report  requests  and  pre-FIRREA  (Financial 
Institutions  Reform,  Recovery  and  Enforcement  Act)  resolutions. 
Specifically,  in  the  past,  unmarked  sections  of  applications  as 
well  as  the  "public"  sections  of  applications  would  have  been 
reviewed,  and  sections  redacted.   This  is  no  longer  done. 
Similarly,  pre-FIRREA  resolutions  were  not  routinely  released. 

Currently  they  are  withheld  only  if  they  relate  to  enforcement 
issues,  or  are  clearly  designated  as  not  public. 
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The  Secret  Service  has  discovered  that  applying  the  foreseeable 
harm  standard  in  analyzing  whether  to  withhold  information  is 
more  time  consuming.   However,  they  have  attempted  to  release 
material  in  all  instances  where  there  is  no  indication  that 
release  would  cause  harm  to  the  operation  and  administration  of 
the  Secret  Service's  protective  and  investigative  missions. 
Types  of  information  subject  to  discretionary  releases  are: 
internal  markings;  portions  of  administrative  manuals;  drafts  of 
administrative  and  investigative  reports;  attorney  work-product 
material  prepared  in  anticipation  of  litigation;  portions  of 
protective  intelligence  worksheets  and  case  review  forms;  and 
portions  of  polygraph  exam  reports. 

2.   What  progress  has  been  made  in  reducing  FOIA  backlogs 
(include  backlog  status  for  12/31/93,  12/31/94  and  12/31/95)  and 
what  plans  are  in  place  to  improve  backlog  reduction? 

End  of  year  backlogs  in  Departmental  Offices:  1993  -  243;  1994  - 
271;  1995  -  349.   In  Departmental  Offices,  FOIA  request 
processing  is  done  by  the  individual  program  offices  that 
maintain  records  being  requested.   These  offices  use  existing 
staff  resources,  and  requests  compete  with  other  program  and 
mission  requirements.   Only  a  few  offices  have  staff  devoted 
solely  to  FOIA  request  processing.   Many  requests  are  for 
background  policy  papers  reflecting  the  decision-making  process 
pertaining  to  national  and  international  issues.   These  requests 
require  considerable  time  and  effort  in  search  and  review  of 
records  to  determine  appropriate  disclosures. 

Following  the  President's  October  1993  memo,  the  Executive 
Secretariat  provided  necessary  resources  to  processing  requests 
and  completely  eliminated  an  existing  backlog  of  41  by  the  end  of 
1994.   They  also  began  to  record  and  track  requests  by  computer 
rather  than  manually,  which  served  to  quicken  the  process. 

The  Office  of  the  Comptroller  of  the  Currency  does  not  have  a 
backlog  of  requests  and  rarely  exceeds  the  statutory  deadline. 
In  1993  and  1994  the  average  processing  time  was  13  calendar 
days.   During  1995  the  average  processing  time  was  9  calendar 
days.   So  far  this  year  the  average  has  improved  to  8  calendar 
days. 

Because  of  the  recent  reorganization  of  the  Customs  Service, 
statistics  reflecting  the  backlog  of  initial  FOIA  requests  in  the 
various  field  offices  are  not  available.    The  disbursement  of 
the  processing  of  initial  FOIA  requests  from  7  offices  to  more 
than  70  offices  has  greatly  expedited  responses  to  requests.   As 
this  has  only  been  in  effect  for  8  months,  there  are  no 
statistics  reflecting  backlogs  or  case  processing  time.   However, 
it  is  apparent  that  the  turn-around  time  of  requests  made  after 
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October  1,  1995,  has  been  far  more  timely  and  very  little  backlog 
has  accrued. 

No  backlogs  exist  at  the  Bureau  of  Alcohol,  Tobacco,  and 
Firearms,  Federal  Law  Enforcement  Training  Center,  Bureau  of 
Engraving  and  Printing,  Bureau  of  the  Mint,  or  the  Bureau  of  the 
Public  Debt. 

The  Internal  Revenue  Service  does  not  maintain  statistics  on  the 
FOIA  backlog  for  1993,  1994,  1995.   As  of  March  31,  1996,  IRS 
reported  3,119  FOIA  requests  in  process,  of  which  approximately 
69%  were  overage  (i.e.,  in  process  for  more  than  10  days). 

At  the  Office  of  Thrift  Supervision,  progress  has  been  made  in 
significantly  reducing  backlogs.   End  of  year  statistics:  1993  - 
89;  1994  -  153;  1995  -  63.   OTS  plans  to  have  better  automation 
for  tracking  requests  and  generating  acknowledgment  letters; 
closer  team  work  with  chief  counsel  on  complex  requests;  and 
awareness  training  for  staff  on  changing  guidance. 

The  Secret  Service  has  seen  a  reduction  in  the  backlog  since 
1993.   End  of  year  statistics:  1993  -  184;  1994  -  138;  1995  - 
148.   A  decreased  backlog  is  anticipated  next  year  due  to  the 
reorganization  of  the  Freedom  of  Information  and  Privacy  Acts 
Branch. 


3.   What  other  measures  has  your  agency  instituted  to  implement 
the  President's  commitment  to  the  Freedom  of  Information  Act? 

The  Departmental  Offices  has  implemented  an  automated  tracking 
and  database  management  system  to  speed  up  assignment  of  requests 
and  meet  reporting  requirements  more  efficiently.   The  Office  of 
Foreign  Assets  Control  has  created  a  climate  of  openness  with  the 
public  through  user-friendly  brochures,  a  fax-on-demand  service, 
and  connections  with  various  computer  bulletin  boards  including 
an  OFAC  Home  Page  on  the  World  Wide  Web. 

In  1994,  a  fax-on-demand  service  was  established  by  the  Office  of 
the  Comptroller  of  the  Currency  that  provides  access  to  public 
documents  24  hours  a  day,  seven  days  a  week.   By  identifying 
documents  for  which  there  is  likely  to  be  a  significant  demand 
and  loading  them  on  the  fax-on-demand  service,  OCC  has  been  able 
to  respond  more  quickly  to  requests  for  these  documents.   During 
1994,  OCC  averaged  300  calls  per  month;  in  1995,  800  calls;  and 
so  far  this  year,  3,000  calls  per  month.   In  1995,  OCC 
established  a  site  on  the  World  Wide  Web.   New  items  are  added 
almost  weekly.   Through  this  site,  the  public  can  access 
information  about  banks,  new  regulations,  news  releases,  speeches 
and  testimonies,  legal  staff  interpretations,  historical 
information  about  the  OCC,  biographies  of  key  personnel,  a 
directory  of  offices  nationwide,  an  information  directory. 
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databases  of  Community  Reinvestment  Act  ratings  and  electronic 
versions  of  the  evaluations  themselves.   FOIA  requests  can  be 
made  electronically  through  the  site. 

The  Disclosure  Law  Branch  at  the  Customs  Service  has  undergone  a 
concerted  effort  to  reduce  its  backlog  of  FOIA  appeals  by 
assigning  one  or  two  old  backlog  cases  each  to  approximately  50 
attorneys  in  the  Office  of  Regulations  and  Rulings.   Prior  to 
June  1995,  there  were  more  than  3  00  pending  appeals  with  an 
average  response  time  of  more  than  250  days.   As  of  June  1996, 
the  approximate  number  of  appeals  is  100  and  the  response  time 
has  been  decreased  to  less  than  50  days. 

The  Federal  Law  Enforcement  Training  Center  believes  that  it  is, 
and  has  been,  in  full  compliance  with  the  FOIA  as  well  as  the 
President's  commitment  to  the  FOIA.   Rarely  is  an  exemption  used. 
Information  is  released  any  time  it  is  possible  to  do  so.   A 
method  is  being  developed  that  will  place  routinely  requested 
information  on  the  Internet  to  ensure  wider  public  access. 

The  Bureau  of  Engraving  and  Printing  has  improved  the  system  for 
collection  of  the  documents  to  be  released. 

The  Internal  Revenue  Service  has  taken  the  following  steps: 

•  The  Disclosure  of  Information  Handbook  was  revised  to 
reflect  the  new  guidelines  for  discretionary  disclosures. 

•  All  pending  administrative  appeals  of  FOIA  requests  were 
reviewed  to  determine  whether  previously  withheld  documents 
could  be  released  under  the  new  standard. 

•  All  pending  FOIA  litigation  was  reviewed  to  determine 
whether  additional  documents  or  portions  thereof  should  be 
released. 

•  The  subject  of  discretionary  disclosures  was  routinely 
discussed  at  Continuing  Professional  Education  sessions. 

In  October  1995,  the  IRS  Office  of  Disclosure  initiated  measures 
to  establish  a  baseline  for  cycle  time  of  FOIA  cases.   This  will 
provide  a  basis  to  determine  how  much  progress  the  IRS  is  making 
toward  reducing  the  FOIA  cycle  time.   Each  regional  office  will 
be  reporting  their  data  quarterly  to  the  Headquarters  Office. 

The  Bureau  of  the  Public  Debt  allows  Federal  Reserve  Banks,  which 
serve  as  BPD's  fiscal  agents,  to  answer  some  FOIA  requests.   When 
a  Federal  Reserve  Bank  receives  a  request  from  a  Treasury 
securities  investor,  and  the  Bank  has  the  information  and  does 
not  have  to  withhold  it,  then  the  Bank  answers  the  request.   In 
1995,  BPD  began  a  program  of  disseminating  information  to  the 
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public  online  through  America  Online  and  the  Internet.   Treasury 
auction  information  is  posted  on  the  Commerce  Economic  Bulletin 
Board.   Comments  on  proposed  regulations  can  now  be  received 
online,  providing  another  medium  for  the  public  to  access 
comments,  in  addition  to  the  public  reading  room.   Having 
information  online  eliminates  having  to  use  the  FOIA  to  request 
public  information. 

Plans  are  progressing  at  the  Office  of  Thrift  Supervision  to  have 
the  FOIA  log  available  on  the  public  viewing  station  established 
in  the  public  reading  room.   Items  anticipated  to  be  of  broad 
public  interest  (i.e.,  approved  applications  for  new  services  or 
changes  in  past  business-as-usual  practices)  are  made  available 
in  the  public  reading  room;  other  high- interest  documents  are 
made  available  on  the  fax-on-demand  service. 

Changes  in  the  use  of  personnel  resources  at  Secret  Service  will 
increase  FOIA  processing  time  by  4  0  to  50  percent. 

4.   What  goals  has  your  agency  established  for  further 
improvements  in  its  administration  of  the  Freedom  of  Information 
Act  in  1996? 

Treasury  is  making  maximum  use  of  the  Government  Information 
Locator  Service  (GILS)  to  improve  access  to  Department  of  the 
Treasury  information  by  the  public.   It  is  anticipated  that  this 
will  lessen  the  public's  need  to  use  the  FOIA  to  obtain 
information. 

In  Departmental  Offices,  further  improvements  in  administering 
the  FOIA  include  more  emphasis  on  disclosure  of  information 
through  increased  use  of  electronic  systems. 

The  Executive  Secretariat  plans  to  eliminate  their  current 
backlog  of  10  requests  within  the  next  three  weeks. 

This  year  the  Office  of  the  Comptroller  of  the  Currency  is  in  the 
process  of  establishing  a  fully  staffed  public  reference  room 
which  will  provide  immediate  access  to  the  public  information 
collections.   A  stand-alone  Local  Area  Network  will  be  housed 
there  which  will  allow  the  public  to  have  access  to  OCC's 
Internet  web  site  as  well  as  versions  of  more  popular  databases. 
Employees  have  been  hired  to  staff  this  facility  and  the  room 
itself  is  under  construction.   Target  opening  date  is  July  1, 
1996.   Senior  management  is  committed  to  providing  good  customer 
service  and  improving  public  access  to  OCC's  public  documents  and 
information  bases. 

It  is  anticipated  that  with  the  reorganization  of  the  Customs 
Service's  FOIA  program  at  both  the  initial  and  appeal  level,  FOIA 
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requests  will  be  responded  to  in  most  instances  within  the 
statutory  time  period. 

The  Federal  Law  Enforcement  Training  Center's  one  goal  is  to 
provide  requested  information  to  any  requester  within  the  10-day 
period  and  to  use  exemptions  only  when  absolutely  necessary.   A 
long-term  objective  is  to  improve  the  records  management  program, 
particularly  awareness  by  middle  and  basic  level  managers,  to 
allow  for  an  even  more  efficient  method  of  retrieving  the 
information  .   This  includes  electronic  record-keeping  and  e-mail 
policy  and  procedure  changes. 

The  goal  of  the  Bureau  of  Engraving  and  Printing  is  to  provide 
all  requesters  with  the  information  that  is  releasable  within  the 
statutory  time  limit. 

The  Internal  Revenue  Service's  goal  is  to  (1)  reduce  the  backlog 
of  overage  cases;  and  (2)  reduce  the  time  it  takes  to  process  a 
request.   In  addition,  IRS  plans  to  initiate  a  peer  review 
program  that  will  uncover  inherent  weaknesses  in  the  program,  and 
propose  improvement  in  the  manner  in  which  requests  are 
processed. 

Annual  briefings  to  O.S.  Hint  management  are  planned. 
Additionally,  an  enhanced  FOIA/Privacy  Act  tracking  system  is 
currently  being  implemented. 

The  Bureau  of  the  Public  Debt  will  continue  its  policy  of 
disclosing  information  wherever  it  believes  there  would  be  no 
harm  in  doing  so.   In  addition,  the  Bureau  will  strengthen  its 
online  presence  on  America  Online  and  the  Internet. 

The  Office  of  Thrift  Supervision  has  developed  and  published  FOIA 
customer  service  goals.   All  efforts  of  the  FOIA  team,  with 
management  support,  are  geared  toward  meeting  these  standards  for 
timely  response. 

At  the  Secret  Service,  once  all  new  FOIA  staff  have  been  fully 
trained,  it  is  anticipated  that  the  current  backlog  can  be 
reduced.   It  is  the  Secret  Service's  goal  to  complete  on-the-job 
training  of  new  personnel  by  the  end  of  1996  in  order  to  make  an 
initial  reduction  in  the  backlog  in  1996,  with  a  greater 
anticipated  reduction  in  1997. 
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SECRETARY  OF  THE  TREASURY 


DEPARTMENT  OF  THE  TREASURY 

WASHINGTON.  DC. 


December  1 ,  199  3 


MEMORANDUM  FOR  DEPUTY  SECRETARY 
UNDER  SECRETARIES 
ASSISTANT  SECRETARIES 
GENERAL  COUNSEL 

TREASURER  OF  THE  UNITED  STATES 
INSPECTOR  GENERAL 
COMPTROLLER  OF  THE  CtnUlENCY 
COMMISSIONER  OF  INTERNAL  REVENtJE 
DIRECTOR,  OFFICE  OF  THRIFT  SUPERVISION 


FROM:  Lloyd  Bentsen 


-^^^ 


SUBJECT:       President  Clinton's  Memorandum  Regarding 
the  Freedom  of  Information  Act 


President  Clinton  is  asking  Treasury  to  renew  its  commitment  to 
sound  administration  of  the  Freedom  of  Information  Act  (FOIA)  and 
its  underlying  principle  of  openness  in  government.   In  his  memo 
to  heads  of  departments  and  agencies  of  October  4,  1993,  the 
President  asks  agencies  to  take  a  fresh  look  at  their 
administration  of  the  Act,  to  reduce  backlogs  of  FOIA  requests, 
and  to  conform  agency  practice  to  the  new  litigation  guidance 
issued  by  Attorney  General  Reno.   Copies  of  both  the  President's 
and  the  Attorney  General's  memoranda  are  attached. 

The  Attorney  General  advises  that  where  an  item  of  information 
might  technically  or  arguably  fall  within  an  exemption,  it  ought 
not  to  be  withheld  from  a  FOIA  requester  unless  it  can  reasonably 
be  expected  that  disclosure  would  be  harmful  to  an  interest 
protected  by  that  exemption. 

Please  ensure  that  the  attached  memoranda  are  distributed  widely 
within  your  areas  of  responsibility.   Together,  they  establish  a 
strong  spirit  of  openness  in  government  and  require  the  immediate 
attention  of  everyone  involved  in  the  administration  of  the  Act 
throughout  Treasury. 

The  Departmental  Disclosure  Office  is  available  to  answer 
questions  and  provide  policy,  procedural,  and  technical  guidance 
in  processing  FOIA  requests.   Copies  of  the  FOIA  Handbook  are 
widely  distributed  throughout  the  Department;  however,  should  you 
or  your  staff  need  additional  copies,  please  call  202/622-0930. 

Attachments 
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EXECUTIVE   OFFICE   OF  THE   PRESIDENT 

OFFICE   OF  MANAGEMENT  AND   BUDGET 

WASHINGTON.    DC      20S03 


July   16,    1996 


Mr.  Richard  L.  Huff 

Mr.  Daniel  J.  Metcalfe 

Co-Directors 

Office  of  Information  and  Privacy 

U.S.  Department  of  Justice 

Suite  570,  Flag  Building 

Washington,  D.C.  20530 

Dear  Sirs: 

This  provides  the  response  of  the  Office  of  Management  and  Budget  (0MB)  to  the 
Attorney  General's  memorandum  dated  May  16,  1996,  regarding  agencies'  progress  in 
implementing  the  President's  and  Attorney  General's  FOIA  memoranda  of  October  1993. 

In  accordance  with  the  October  1 993  memoranda,  a  review  is  conducted  during  the 
course  of  preparing  responses  to  initial  requests  and  appeals,  to  determine  whether  the  release  of 
"exempt"  documents  would  cause  "foreseeable  harm".  A  review  of  OMB's  annual  FOIA  reports 
covering  1992,  1993,  1994,  and  1995  illustrates  that  0MB  has  denied  fewer  FOIA  requests  based 
on  discretionary  exemptions  since  October  1993  (this  does  not  include  the  "mandatory"  (b)(1) 
and  (b)(3)  exemptions,  which  0MB  rarely  invokes).  Due  to  the  nature  of  the  documents  in 
OMB's  files  .'ind  the  FOIA  requests  we  receive,  most  of  our  discretionary  denials  are  based  on  the 
(b)(5)  exemption  for  predecisional,  deliberative  documents.  From  1992  to  1995,  the  number  of 
(b)(5)  denials  decreased  by  55%  -  fi-om  49  in  1992  to  22  in  1995.  During  that  same  period, 
OMR  eiimin.iteil  .iltogether  deni.-jls  based  on  another  of  the  discretionary'  exemptions  —  the  "!ow" 
(b)(2)  exemption.  That  exemption  was  the  basis  of  8  denials  in  1992-1993;  there  were  no  (b)(2) 
denials  in  1994  and  1995.  In  all,  the  number  of  denials  based  on  exemptions  invoked  (as 
opposed  to  "no  records  found")  has  declined  by  57%  from  1992  to  1995  ~  from  58  to  25.  Of  the 
25  denials  in  1995, 22  of  them  were  based  on  (b)(5),  2  on  (b)(6),  and  I  on  (b)(4). 

Turning  to  the  status  of  OMB's  backlog,  the  0MB  tracking  system  does  not  allow  for 
reconstruction  of  the  exact  "backlog"  figures  as  of  12/31/93,  12/31/94  or  12/31/95.  Nevertheless, 
we  can  say  that  the  number  of  "backlog"  requests  has  remained  relatively  constant  during  this 
period,  and  that  our  backlog  has  not  become  a  significant  problem.  While  the  complexity  of 
some  of  the  FOIA  requests  that  we  receive  makes  it  unlikely  that  we  will  be  able  to  eliminate  our 
backlog  altogether,  0MB  is  dedicated  to  reducing  the  backlog  to  the  extent  possible.  For 
example,  0MB  is  currently  in  the  process  of  providing  staff  with  automated  "standard  response" 


334 


formats.  This  will  decrease  the  time  that  staff  must  devote  to  drafting  individual  response  letters, 
and  thereby  reduce  the  time  required  to  prepare  each  response. 

In  conclusion,  0MB  will  continue  to  review  "exempt"  documents  to  ensure  that  only 
those  satisfying  the  "foreseeable  harm"  standard  are  withheld.  In  addition,  we  will  continue  to 
take  steps  that  will  allow  us  to  decrease  the  time  required  for  responding  to  FOIA  requests. 

If  you  have  any  questions  concerning  this  matter,  or  would  like  to  discuss  it  ftirther, 
please  call  Darrell  Johnson,  OMB's  FOIA  Officer,  at  395-5715. 

Sincerely, 


[B.Arthur 
?ciaie  Director 
fo^  Administration 
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?     ^%     '^  UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 

I  ^^ff^  ?  WASHINGTON,  DC.  20460 


July    16,    1996 


OFFICE  OF 
THE  ADMINISTRATOR 


Daniel  J.  Metcalf,  Co-Director 
Office  of  Information  and  Privacy 
U.  S.  Department  of  Justice 
Flag  Building,  Suite  570 
Washington,  D.  C.   20530 

Dear  Mr.  Metcalf: 

This  is  in  response  to  Attorney  General  Janet  Reno's  May  16, 
1996  request  for  information  on  the  Environmental  Protection 
Agency's  (EPA's)  progress  in  implementing  the  initiatives  under 
the  Freedom  of  Information  Act  (FOIA) .   The  information  provided 
below  addresses  the  questions  posed  in  the  Attorney  General's 
memorandum. 


1.   What  has  been  your  agency's  experience  in  applying  the 
"foreseeable  harm"  standard  in  analyzing  whether  to  withhold 
information?   What  types  of  records  have  been  the  subject  of 
"discretionary  disclosures"  that  would  have  been  withheld  under 
the  1981  guidelines? 

ANSWER:   Since  the  "foreseeable  harm"  standard  was 
implemented,  the  EPA  has  increased  the  amount  of  disclosures 
for  privileged  inter-agency  or  intra-agency  information 
(exemption  5)  and  records  compiled  for  law  enforcement  purposes 
(exemption  7) . 

In  1994,  the  Agency  issued  186  denials  pursuant  to 
exemption  (b) (5) ;  123  denials  pursuant  to  exemption  (b) (7) ; 
and  106  denials  pursuant  to  exemptions  (b) (5) (7)  combined. 

In  1995,  EPA  issued  147  denials  pursuant  to  exemption 
(b) (5) ;  44  denials  pursuant  to  exemption  (b) (7) ;  and  93 
denials  pursuant  to  exemptions  (b) (5) (7)  combined. 
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2 .  What  progress  has  been  made  in  reducing  FOIA  backlogs 
(include  backlog  status  for  12/31/93,  12/31/94,  and  12/31/95)  and 
what  plans  are  in  place  to  improve  backlog  reductions? 

ANSWER:   In  1993,  EPA  received  41,102  requests  and  5,761 
assignments  are  still  pending.   In  1994,  EPA  received  37,372 
requests  and  7,829  assignments  are  still  pending.   In  1995,  EPA 
received  29,306  requests  and  5,403  assignments  are  still  pending. 
(NOTE:   Due  to  the  nature  of  many  EPA  FOIA  requests,  it  is  often 
necessary  to  assign  a  single  request  to  several  Frogrzun  offices 
for  separate  responses  to  the  requester.   Therefore,  the  number 
of  pending  assignments  exceeds  the  number  of  pending  requests. 
We  are  unable  to  provide  the  exact  number  of  pending  requests  for 
each  year,  due  to  a  svstem  design  problem  in  our  FOIA  Computer 
System. ) 

EPA  has  improved  the  handling  of  its  FOIA  requests  and 
reduced  the  backlog  through  analyses  of  FOIA  workloads  and 
implementation  of  public  access  initiatives.   Several  Program 
Offices  have  reduced  and/or  eliminated  backlogs  for  routinely 
requested  computer  data  through  computer  online  access  and  other 
public  dissemination  methods.   Other  Program  Offices  have  reduced 
their  backlogs  by  implementing  a  first-in/ first  out  policy  for 
the  more  complex  requests,  while  responding  to  the  simple 
requests  upon  receipt.   These  actions  and  ongoing  efforts  to 
identify  other  ways  to  reduce  the  backlog,  have  improved  the 
efficiency  and  timeliness  in  responding  to  FOIA  requests. 

3.  What  other  measures  has  your  agency  instituted  to 
implement  the  President's  commitment  to  the  Freedom  of 
Information  Act? 

ANSWER:   In  1994-95,  a  Task  Group,  established  by 
Administrator  Browner,  conducted  a  Study  of  the  FOIA  Program  in 
Headquarters,  each  of  the  ten  Regions,  and  several  Field  Offices. 
The  purpose  of  the  Study  was  to  (1)  develop  uniform  methods  of 
disseminating  information;  (2)  review  withholding  policies  to 
ensure  compliance  with  the  letter  and  spirit  of  the  Attorney 
General's  1993  memorandum;  and  (3)  to  streamline  the  process  to 
address  workload  and  backlog  problems.    The  Task  Group  also 
visited  FOI  Offices  at  the  Department  of  Defense,  Department  of 
Justice,  and  Department  of  Health  &  Human  Services  (the  top  three 
Agencies  receiving  the  largest  volumes  of  FOIA  requests)  to  see 
how  they  handle  their  FOIA  workload.   The  Report  of  Findings  and 
Recommendations  is  expected  to  be  sent  to  Administrator  Carol 
Browner  by  the  end  of  this  summer. 

For  several  months  in  1994,  EPA  conducted  FOIA  Customer 
Service  Surveys  in  three  regional  offices.   From  the  surveys,  we 
learned  that  EPA  is  perceived  by  customers  as  responsive  and 
cooperative.   One  high  volume  Regional  Program  Office  holds 
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annual  conferences  for  frequent  FOIA  requesters  to  hear 
requesters'  complaints  and  suggestions,  and  brief  requesters  on 
procedures  which  could  facilitate  faster  and  more  helpful 
responses. 

EPA  has  implemented  computer  online  accessibility  for  some 
routinely  requested  records;  put  other  frequently  requested 
computer  databases  on  the  internet,  and  placed  other  records  at 
the  National  Technical  Information  Service  for  dissemination. 
The  Agency  also  prepares  more  summaries  of  technical  documents 
which  often  eliminate  the  need  to  copy  voluminous  documents. 
Many  EPA  Program  Offices  have  established  individual  Home  Pages 
on  the  internet,  providing  the  public  with  information  about 
their  programs. 

We  believe  these  efforts  are  primary  reasons  why  the  volume 
of  incoming  requests  sharply  declined  from  41,102  in  1993  to 
29,306  in  1995.    We  are  continuing  to  identify  ways  to  improve 
the  Agency's  FOIA  Program  and  dissemination  of  information  to  the 
public.   Thank  you  for  the  opportunity  to  discuss  EPA's  FOIA 
activities.   Please  call  me  at  202/260-4048  if  you  have  any 
questions. 

Sincerely, 


'—^^«^ufdk^^ 


Jeralene  B.  Green 
Agency  Freedom  of  Information 
Officer  (1105) 
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United  States  Department  of  the  Interior 

OFFICE  OF  THE  SECRETARY 
Washington.  DC.  20240 


JUL  I  I  1996 

Mr.  Richard  L.  Huff 

Mr.  Daniel  J.  Metcalfe 

Co-Directors 

Office  of  Information  and  Privacy 

Department  of  Justice 

Flag  Building,  Suite  570 

Washington,  D.C.   20530 

Dear  Gentlemen: 

I  have  been  asked  to  respond  to  Attorney  General  Janet  Reno's 
May  16,  1996,  memorandum  regarding  agency  compliance  with  the 
President's  and  Attorney  General's  Freedom  of  Information  Act 
(FOIA)  policy  memoranda  which  were  issued  on  October  4,  1993. 
We  regret  the  delay  in  responding  to  the  Attorney  General's 
request . 

The  Department's  responses  to  the  questions  from  the  Department 
of  Justice  (DOJ)  are  as  follows: 

1.    What  has  been  your  agency's  experience  in  applying  the 

"foreseeable  harm"  standard  in  analyzing  whether  to  withhold 
information?   What  types  of  records  have  been  the  subject  of 
"discretionary  disclosures"  that  would  have  been  withheld 
under  the  1981  guidelines? 

For  many  years,  it  has  been  the  Department  of  the  Interior's 
(DOI's)  policy  to  make  records  available  to  the  greatest  extent 
possible  and  to  withhold  information  falling  within  an  exemption 
only  if  "sound  grounds"  exist  to  support  the  withholding  or  if 
the  disclosure  is  prohibited  by  statute  or  Executive  order 
(43  CFR  2.13(d)).   Therefore,  some  of  our  bureaus  and  offices 
indicated  that  there  has  not  been  a  dramatic  increase  in  the 
release  of  information  in  response  to  FOIA  requests  since  the 
establishment  of  the  "foreseeable  harm"  standard. 

The  "foreseeable  harm"  standard  is  consistent  with  the 
Department's  previous  FOIA  policy.   By  applying  the  "foreseeable 
harm"  standard  in  analyzing  whether  to  withhold  information,  we 
have  taken  an  even  closer  look  at  the  information  to  be  with- 
held--DOI  has  applied  the  "sound  grounds"  test  even  more 
rigorously.   Our  policy  of  requiring  "statements  of  harm"  in 
response  to  the  1993  policy  memoranda  (see  the  response  to 
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questions  3  and  4,  below)  has  encouraged  even  more  rigorous 
analysis  of  the  harm  that  would  be  caused  by  disclosure  of  such 
documents . * 

After  the  issuance  of  the  new  FOIA  policy,  bureau  and  office  FOIA 
Officers  made  special  efforts  to  encourage  managers  and  program 
specialists  to  consider  more  carefully  what  harm  would  be  caused 
when  processing  FOIA  requests,  and  provided  internal  guidance  as 
needed.   FOIA  training  that  was  conducted  included  an  explanation 
of  the  new  FOIA  policy  and  criteria  for  analyzing  the 
"foreseeable  harm".   DOI  believes  that  the  increased  attention  to 
and  communication  of  the  standard  has  resulted  in  greater  release 
of  material  which  might  have  been  withheld  under  exemptions  2  and 
5.   Additionally,  emphasis  on  the  standard  has  helped  to  reduce 
the  tendency  for  boilerplate  denials  of  information. 

The  bureaus  and  offices  advised  that  they  are  now  making  more 
discretionary  disclosures  of  the  following  types  of  records  which 
normally  would  have  been  withheld  under  the  1981  guidelines: 

1)  Predecisional  deliberative  documents,  e.g., 
draft  documents  and  draft  databases,  and  aircraft 
accident  reports  containing  opinions  and 
recommendations; 

2)  Portions  of  some  law  enforcement  manuals,  internal 
law  enforcement  guidelines,  and  related  memoranda;  and 

3)  Documents  covered  by  exemption  "low  2". 

2 .    What  progress  has  been  made  in  reducing  FOIA  backlogs 

(include  backlog  status  for  12/31/93,  12/31/94  and  12/31/95) 
and  what  plans  are  in  place  to  improve  backlog  reduction? 

Bureaus  and  offices  were  asked  to  review  their  logs  to  determine 
the  number  of  FOIA  requests  that  are  past  due  as  of  the  end  of 
each  calendar  year  and  the  reasons  for  any  existing  backlogs. 
The  following  information  is  provided  for  the  Department  based  on 
their  input : 


*   A  review  of  the  Department's  FOIA  statistics  indicates  that 
while  the  number  of  denials  in  Calendar  Year  (CY)  1995  was  9% 
lower  than  in  1993,  the  number  of  requests  denied  under  exemption 
5  actually  increased  by  6%.   While  we  cannot  be  certain,  we 
assume  this  anomaly  has  arisen  because  more  of  the  requests 
involved  documents  covered  by  exemption  5. 


2. 


Backlog 
as  of 

-  68 

-  115 

-  253 

Ratio  of 
requests 
requests 

overdue 

to 

received 

12/31/93  - 
12/31/94  - 
12/31/95  - 

1% 
1% 
4% 
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status  of  Pending  FOIA  Requests 

Total  FOIA 
recruests  received 

CY  1993  -  7,758 
CY  1994  -  7,902 
CY  1995  -  6,620 

The  Department's  FOIA  backlog  has  increased  by  3%  from  CY  1993 
through  CY  1995. 

As  we  stated  in  our  November  29,  1993,  letter  to  the  DOJ 
concerning  the  status  of  the  DOI  FOIA  backlog,  at  the  end  of  CY 
1993,  the  U.S.  Fish  and  Wildlife  Service  (FWS)  was  the  only 
bureau  that  reported  a  significant  backlog. 

At  the  end  of  CY  94,  only  the  FWS  and  Office  of  the  Secretary 
(OS)  reported  significant  backlogs.   This  trend  continued  as 
reflected  by  year-end  figures  in  CY  95.   At  the  end  of  1995  the 
Department's  backlog  rose  to  253  requests,  an  increase  of  3%. 
Seven  bureaus  and  offices,  in  addition  to  the  FWS  and  OS, 
reported  backlogs  consisting  of  1  to  20  requests.   Delays  in 
processing  FOIA  requests  were  attributed  to  several  reasons, 
primarily: 

RIFs,  downsizing  efforts,  and  the  buyouts 
Departmentwide  have  resulted  in  personnel  shortages . 
While  the  Department's  FOIA  workload  has  increased, 
staff  has  not  increased  proportionately  to  the 
workload.   The  FOIA  Offices  in  both  the  Office  of 
Surface  Mining  (OSM)  and  Bureau  of  Indian  Affairs  (BIA) 
were  severely  impacted  by  the  personnel  shortages. 
Further,  loss  of  employees  with  institutional  memory 
has  resulted  in  search  delays. 

The  closure  of  the  Bureau  of  Mines  produced  delays  in 
processing  requests  for  its  records  as  program  managers 
have  been  separated,  have  retired,  or  have  been 
transferred  to  other  bureaus  or  agencies  and  records 
have  been  transferred  to  the  Federal  Records  Center  or 
other  bureaus  and  agencies.   This  problem  is  likely  to 
continue . 

The  two  Federal  furloughs  severely  impacted  our  ability 
to  keep  pace  in  responding  to  FOIA  requests . 
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The  number  of  litigation-sensitive  FOIAs  requiring 
extensive  consultation  and  coordination  with  our 
Solicitor's  Office,  various  components  within  the  DOI 
and  other  agencies,  including  DOJ,  has  increased 
rapidly  from  CY  1993  through  1995. 

The  process  of  preparing  "statements  of  harm"  for 
determining  whether  "foreseeable  harm"  exists  has 
caused  some  delay  in  processing  requests. 

DOI,  by  nature  of  its  mission,  is  becoming  involved  in 
an  increasing  number  of  complex  environmental  issues 
and  controversies  which  result  in  an  increase  in  FOIA 
activity. 

Plans  in  place  to  improve  backlog  reduction  include: 

1)  Implementation  of  initiatives  generated  by  the  DOI 
FOIA  Reinvention  Team  (see  the  response  to  questions  3  and 
4,  below,  and  copy  of  the  report  which  is  enclosed)  should 
improve  the  backlog  situation  throughout  DOI.   The  increased 
use  of  technology  should  continue  to  improve  the  timeliness 
of  responses  to  FOIA  requesters . 

2)  FWS  has  revised  its  FOIA  policy  to  allow  field  offices 
to  respond  to  FOIA  requests  involving  denials. 

3)  Recently,  two  FTEs  have  been  assigned  to  work  with  the 
OS  FOIA  Coordinator  in  reducing  the  FOIA  backlog  in  OS. 

4)  Training  is  being  emphasized  for  new  as  well  as 
existing  FOIA  practitioners  to  enhance  knowledge  and 
understanding  of  the  FOIA;  cross  training  is  being 
emphasized  to  make  maximum  use  of  existing  staff  and  to 
promote  employee  development . 

5)  The  Office  of  Inspector  General  (OIG)  has  implemented 
new  procedures  to  determine  the  status  of  its  investigations 
more  quickly  and  whether  investigatory  materials  may  be 
released,  and  to  improve  the  tracking  of  FOIA  requests;  also 
it  now  prepares  a  single  consolidated  response  to  multiple 
requests  from  the  same  requester  for  copies  of  different 
audit  reports  (in  the  past,  separate  letters  were  prepared). 

3.  What  other  measures  has  your  agency  instituted  to  implement 
the  President's  commitment  to  the  FOIA? 

4.  What  goals  has  your  agency  esteiblished  £or  further 
improvements  in  its  administration  of  the  FOIA  in  1996? 
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In  response  to  the  Administration's  initiatives,  DOI  issued  two 
FOIA  policy  directives  to  ensure  that  the  bureaus  and  offices 
within  the  Department  were  in  compliance  with  the  1993  policy 
memoranda  (see  Administrative  Services  Letter  No.  62,  FOIA  Policy 
-  Update  (dated  November  29,  1993)  and  Administrative  Services 
Letter  No.  64,  FOIA  Procedures  for  Responding  to  FOIA  Requests 
and  for  Administering  FOIA  Appeals  (dated  February  3,  1994), 
copies  enclosed).   Under  Administrative  Services  Letter  No.  64, 
when  a  bureau  or  office  intends  to  withhold  any  information 
pursuant  to  exemptions  2  (low),  5  (all  privileges),  6  and  7(C) 
(to  the  extent  that  they  are  not  covered  by  the  Privacy  Act) , 
7(D)  (to  the  extent  that  the  information  consists  of  non- 
identifying  information  provided  by  a  source),  7(E),  8,  and  9,  it 
must,  in  consultation  with  its  Designated  FOIA  Attorney,  prepare 
documentation  ("statement  of  harm")  setting  forth  how  release  of 
the  requested  information  is  likely  to  harm  its  programs  or  the 
privacy  interests  of  the  individuals  involved.   This 
documentation  serves  as  the  justification  for  the  determination 
of  the  existence  of  "sound  grounds"  in  the  event  an  appeal  or 
lawsuit  is  filed  by  the  requester. 

In  response  to  a  Presidential  memo  urging  more  customer- friendly 
service,  in  September  of  1994,  the  Department  assembled  a 
National  Performance  Review  (NPR)  laboratory  to  examine  the 
agency's  FOIA  process.   Consisting  of  representatives  from 
several  bureaus,  headquarters,  and  field  offices,  the  NPR  FOIA 
Reinvention  Team  included  a  cross-section  of  professionals  with 
expertise  in  information  handling  and  customer  service.   All 
members  of  the  team  were  experienced  FOIA  practitioners,  familiar 
with  increasing  demands,  existing  delays,  and  inconsistencies  of 
application  in  the  FOIA  program  throughout  the  Department.   The 
objective  of  the  team  was  to  examine  current  practices,  explore 
possibilities,  and  use  reengineering  principles  to  recommend  more 
efficient  and  effective  processes  for  improving  customer  service 
and  public  access  to  agency  information.   In  September  of  1995, 
the  Team  produced  its  final  report,  a  copy  of  which  is  enclosed. 
While  the  recommendations  have  been  approved  in  concept,  the 
specifics  about  how  to  implement  them  have  not  been  agreed  upon 
as  yet. 

Consistent  with  the  results  of  the  NPR  team's  report,  the 
Department  plans  to  maximize  the  use  of  technology  throughout  the 
FOIA  process  to  1)  reduce  existing  backlogs,  2)  improve  internal 
and  external  communications,  3)  improve  the  efficiency  of  the 
program,  and  4)  increase  our  responsiveness  to  the  public. 
Examples  are-- 

DOI  hopes  to  procure  an  automated  tracking  system  which 
can  be  used  by  bureaus  and  offices  Departmentwide  to  disseminate, 
monitor  and  track  FOIA  requests  and  appeals,  provide  greater 
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accountability,  prepare  the  Department's  annual  report  to 
Congress,  and  improve  the  overall  efficiency  of  the  program- - 
long-term  goal  (see  NPR  Lab  Report,  enclosed) . 

DOI  also  plans  to  develop  a  brochure  and  establish  a 
toll-free  number  to  educate  the  public  on  how  to  access  agency 
information  (see  NPR  Lab  Report,  enclosed). 

Several  bureaus  have  or  are  in  the  process  of 
developing  a  Home  Page  on  the  Internet.   The  Bureau  of  Land 
Management  (BLM)  has  developed  an  FOIA  Fact  Sheet  for  the  members 
of  the  public  who  access  BLM's  Home  Page  on  the  Internet.   This 
provides  information  on  what  is  available  without  an  FOIA  request 
and  where  to  obtain  it.   It  also  provides  information  on  the  FOIA 
and  how  to  file  FOIA  requests  with  the  Bureau.   The  Government 
Information  Locator  System  (GILS)  also  is  being  used  for  this 
purpose . 

Several  bureaus  are  receiving  FOIA  requests  via 
Internet.   BLM  has  developed  guidelines  on  receiving  FOIAs  via 
the  Internet,  which  allow  the  public  to  file  requests  using  an 
electronic  mailbox.   This  will  make  it  easier  for  the  public  to 
file  requests.   Bureau  State  Offices  that  have  the  capability  to 
receive  FOIAs  electronically  will  post  their  addresses  on  the 
Bureau's  Home  Page.   Currently  there  are  four  BLM  offices  that 
receive  FOIAs  via  E-mail. 

The  Department  plans  to  make  more  information  available 
electronically  either  via  Internet  or  another  medium  to  reduce 
the  need  for  requesters  to  file  FOIA  requests  of  a  routine 
nature.   In  addition,  in  the  future,  DOI  plans  to  make  policy  and 
procedural  guidance,  including  the  Office  of  the  Solicitor's  FOIA 
appeal  database,  electronically  available  to  appropriate  bureau 
and  office  employees. 

Use  of  facsimile  and  other  electronic  media  and 
standardized  responses  whenever  feasible  have  enhanced  the 
timeliness  of  responses  to  FOIA  requesters. 

FOIA  training  conducted  by  the  Department  during  the  past  few 
years  has  focused  on  the  President's  "openness"  policy- -making 
more  information  available  to  the  public,  encouraging 
discretionary  disclosures  whenever  possible,  segregating 
releasable  portions  of  otherwise  exempt  documents  and  releasing 
them,  providing  timely  responses  to  requests  and  on  ways  to 
improve  overall  service  to  the  FOIA  community.   The  Department 
plans  to  enhance  its  efforts  in  this  regard  (especially  since  it 
has  lost  so  many  experienced  employees  due  to  the  "buyouts"  and 
RIFs) ,  and  to  foster  a  collaborative  training  effort  throughout 
DOI.   Alternatives  to  travelling  for  training  will  be  explored, 
e.g.,  the  possibility  of  using  videoconferencing,  videotaping. 
E-mail  correspondence  courses,  and  computer-based  training  and 
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satellite  training  centers.   BLM's  Phoenix  Training  Center  is 
looking  into  these  options  already. 

DOI  expects  to  begin  revising  its  FOIA  regulations  (43  CFR 
Part  2,  Subparts  A  and  B)  by  the  end  of  CY  1996. 

Some  bureaus  already  have  redelegated  the  signature  authority  for 

FOIA  responses,  in  particular  denials,  to  a  lower  organizational 

level,  thus  reducing  the  number  of  levels  of  review  which  allows 
for  a  more  timely  response. 

The  Department  continues  to  foster  communications  between 
Bureau/Office  FOIA  Officers  and  the  Solicitor's  Office  to  promote 
the  exchange  of  ideas  and  experiences  in  processing  FOIA  requests 
and  appeals,  resolve  Departmentwide  issues  and  improve  program 
efficiency.   Several  meetings/workshops  of  FOIA  Officers  are  held 
each  year . 

The  Department  also  provides  timely  information  to  Bureau  FOIA 
Officers  and  other  officials  on  DOI's  FOIA  program,  changes  in 
the  statute  and  recent  court  decisions,  training  opportunities 
and  a  comprehensive  listing  of  bureau/office  FOIA  officials  in 
DOI  nationwide  to  promote  this  effort.   The  growing  use  of 
technology  has  improved  communications  among  the  different 
bureaus  and  the  Department  and  among  offices  within  the  same 
bureau,  and  between  bureau  headquarters  and  its  regional  and 
field  offices.   For  example,  FOIA  coordinators  in  BLM  participate 
in  monthly  conference  calls  organized  by  its  Records 
Administrator  to  discuss  FOIA  matters  and  resolve  bureauwide 
policy  issues.   Currently,  much  information  is  communicated 
electronically  by  using  E-mail. 

Finally,  in  an  effort  to  be  more  responsive  to  FOIA  requesters, 
bureaus  and  offices  have  been  encouraged  to  prepare  response 
letters  using  customer  friendly  language  and  to  provide  more 
detailed  explanations  regarding  searches  conducted,  nonexistence 
of  records,  records  being  denied,  etc. 

The  Department  appreciates  the  assistance  and  support  of  your 
office  in  implementing  the  President's  FOIA  policy  initiatives 
and  looks  forward  to  working  with  you  in  the  future  as  we 
continue  our  efforts  in  this  regard.   If  you  have  any  additional 
questions  regarding  the  Department's  FOIA  Program,  please  contact 
Alexandra  Mallus,  the  Departmental  FOIA  Officer,  at  (202) 
208-5342. 


Sine. 


Clau«tia  P.  Schechfcer 
Director  of  Operations 
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United  States  Department  of  the  Interior 

OFFICE  OF  THE  SECRET.\RY 
Washington.  DC.  202^0 

m  2i  im 


Administrative   Services   Letter  No.    62 

To:       Solicitor 

Assistant  Secretaries 

Inspector  General 

Heads  of  Bureaus  and  Offices 

Bureau  Assistant  Directors  for  Administration 

Bureau  and  Office  FOIA  Officers 

Designated  FOIA  Attorneys 

From:     Bonnie  R.  Coh^i.  w',-^'^ 

Assistant  Sed!rjg^5jry~=^olicy,  Management  and  Budget 

Subject:   Freedom  of  Information  Act  (FOIA)  Policy  -  Update 

Background.   On  October  4,  1993,  President  Clinton  and  Attorney 
General  Janet  Reno  issued  important  FOIA  policy  memoranda 

(attached) ,  in  which  agencies  are  called  upon  to  renew  their 
commitment  to  the  FOIA- -to  its  underlying  principle  of  Government 
openness  and  to  its  sound  administration.   The  directives 
establish  an  "openness  in  Government"  policy  with  regard  to 
ma)cing  information  available  to  the  public  under  the  FOIA.   The 
Attorney  General  ma)ces  it  clear  that  in  determining  whether  or 
not  to  defend  a  nondisclosure  decision,  the  Department  of  Justice 

(DOJ)  will  apply  a  presumption  of  disclosure.   This  means  that 
DOJ  will  defend  the  assertion  of  an  FOIA  exemption  only  in  those 
cases  where  the  agency  reasonably  foresees  that  disclosure  would 
harm  an  interest  protected  by  that  exemption. 

Purpose .   This  issuance  updates  the  policy  for  administering  the 
FOIA  in  the  Department  of  the  Interior  (DOI) .   It  incorporates 
the  provisions  set  forth  in  the  directives  discussed  above. 

Responsibility.   The  Office  of  Administrative  Services  (PMO)  is 
responsible  for  administering  the  FOIA  Departmentwide  which 
includes  establishing  Departmental  policy  and  procedures; 
providing  program  oversight;  and  processing  and  deciding  FOIA 
appeals.   Accordingly,  PMO  will  be  monitoring  DOI's  compliance 
with  the  openness  policy  and  issuing  additional  policy  guidance 
as  necessary. 

Policy.   Bureaus  and  offices  are  expected  to  comply  fully  with 
the  President's  new  FOIA  policy  as  follows: 

1.   Records  will  be  made  available  to  the  public  to  the 
greatest  extent  possible  in  keeping  with  the  spirit  and  intent  of 
the  FOIA.   The  Department  will  ensure  that  the  principle  of 
openness  in  Government  is  applied  in  each  and  every  disclosure 
and  nondisclosure  decision  required  under  the  FOIA. 
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2.  Documents  are  presumed  to  be  releasable.   The  Department 
will  disclose  all  information  unless  disclosure  would  cause  harm 
to  an  interest  protected  by  one  of  the  FOIA  exemptions,  i.e.,  an 
individual,  a  submitter  of  commercial  or  financial  information, 
or  the  Government.   The  FOIA  exemptions  are  designed  to  gfuard 
against  the  harm  that  could  result  if  certain  information  were 
released  to  the  public.   Therefore,  a  document  may  be  withheld 
only  where  the  responsible  FOIA  official,  in  consultation  with 
the  designated  FOIA  attorney,  has  reasonably  concluded,  in  each 
particular  case,  that  its  release  is  likely  to  cause  demonstrable 
harm.   This  is  consistent  with  the  Department's  current  policy 
that  a  document  covered  by  an  FOIA  exemption  may  not  be  withheld 
unless  "sound  grounds"  support  the  withholding  or  if  the 
disclosure  is  prohibited  by  statute  or  Executive  order  (43  CFR 
2.13(d)).   Under  the  President's  and  Attorney  General's  new 
policy,  DOI  must  apply  the  "sound  grounds"  test  even  more 
rigorously.   Complying  with  the  directives  is  extremely  important 
because  DOJ  has  advised  that  in  the  future  it  will  defend  DOI's 
position  in  asserting  an  FOIA  exemption  only  in  those  cases  where 
disclosure  would  be  harmful  to  governmental  and  private 
interests. 

3.  The  Attorney  General  strongly  encourages  agencies  to 
make  discretionary  disclosures  of  information  covered  by 
exemption  "low"  (2)  (routine,  mundane  items  of  a  trivial  nature) 
and  the  deliberative  process  and  attorney  work-product  privileges 
of  exemption  (5) .   This  has  been  DOI's  policy  for  many  years  by 
virtue  of  the  Department's  "sound  grounds"  requirement  discussed 
above.   Discretionary  release  of  information  under  these 
exemptions  is  discussed  in  the  DOJ  Guide  to  the  FOIA  which  is 
attached  for  your  information  and  use.   Discretionary  releases 
will  be  made  only  after  consultation  with  the  bureau's  designated 
FOIA  attorney  (see  Chapter  5.2  of  the  DOI  FOIA  Handbook 

(383  DM  15) )  . 

4.  The  Attorney  General's  directive  does  not,  however, 
change  the  policy  that  agencies  are  constrained  from  releasing 
information  protected  by  exemptions  (1),  (3),  (4),  (6),  and 

(7) (C) .   In  these  instances  release  is  prohibited  by  statute  or 
an  Executive  order,  and  insofar  as  exemptions  (6)  and  (7) (C)  are 
concerned,  sound  grounds  Ceui  be  presumed  to  exist. 

5.  Rec[uesters  will  be  notified  of  the  Department's  decision 
as  to  whether  or  not  it  will  comply  with  a  request  within  10 
workdays  (or  20  workdays  if  an  extension  is  taken) ,  whenever 
possible.   In  the  event  the  Department  is  unedsle  to  comply  within 
this  time,  the  requester  should  be  notified  in  vnriting  of  the 
status  of  the  request  and  when  he/she  may  expect,  a  final 
response.   Responses  should  be  correct,  complete,  consistent  with 
statutory  and  regulatory  requirements,  and  written  in  clear  and 
simple  language. 
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6.   This  letter  supplements  the  policies  and  procedures 
prescribed  in  the  Department's  FOIA  regulations  (43  CFR  Part  2, 
Subpart  B)  and  in  the  FOIA  Handbook  (3  83  DM  15) .   These 
directives  will  be  revised  to  incorporate  the  policy  guidance 
contained  in  the  memoranda  from  the  White  House  and  DOJ, 
accordingly. 

In  further  compliance  with  the  Attorney  General's  directive, 
PMO  will  be  working  together  with  the  bureaus  and  offices  to 
reduce  existing  backlogs  and  to  improve  its  service  to  the  FOIA 
community  during  the  coming  year.   As  soon  as  DOJ  issues  further 
guidance  on  this  subject,  we  will  make  it  available  to  you. 

Questions  pertaining  to  this  letter  may  be  addressed  by 
contacting  the  Departmental  FOIA  Officer,  PMO,  MS  5412-MIB, 
1849  C  Street,  NW. ,  Washington,  D.C.  20240,  on  (202)  208-5342 
(Fax  -  (202)  208-7971)  . 

Please  ensure  that  this  letter  and  the  attachments  are 
distributed  promptly  to  appropriate  personnel  within  your 
respective  bureau/office. 


Attachments 
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THE  WHITE  HOUSE 

WASHINGTON 

October  4,  1993 

MEMORANDUM  FOR  HEADS  OF  DEPARTMENTS  AND  AGENCIES 
SUBJECT:       The  Freedom  of  Information  Act 

I  am  writing  to  call  your  attention  to  a  subject  that  is  of 
great  importance  to  the  American  public  and  to  all  Federal 
departments  and  agencies  —  the  administration  of  the  Freedom 
of  Information  Act,  as  amended  (the  "Act") .   The  Act  is  a  vital 
part  of  the  participatory  system  of  government.   I  am  committed 
to  enhancing  its  effectiveness  in  my  Administration. 

For  more  than  a  quarter  century  now,  the  Freedom  of  Information 
Act  has  played  a  unique  role  in  strengthening  our  democratic 
form  of  government.   The  statute  was  enacted  based  upon  the 
fundamental  principle  that  an  informed  citizenry  is  essential 
to  the  democratic  process  and  that  the  more  the  American  people 
know  about  their  government  the  better  they  will  be  governed. 
Openness  in  government  is  essential  to  accountability  and  the 
Act  has  become  an  integral  part  of  that  process. 

The  Freedom  of  Information  Act,  moreover,  has  been  one  of  the 
primary  means  by  which  members  of  the  public  inform  themselves 
about  their  government.   As  Vice  President  Gore  made  clear 
in  the  National  Performance  Review,  the  American  people  are 
the  Federal  Government's  customers.   Federal  departments  and 
agencies  should  handle  requests  for  information  in  a  customer- 
friendly  manner.   The  use  of  the  Act  by  ordinary  citizens  is 
not  complicated,  nor  should  it  be.   The  existence  of  unnecessary 
bureaucratic  hurdles  has  no  place  in  its  implementation. 

I  therefore  call  upon  all  Federal  departments  and  agencies 
to  renew  their  commitment  to  the  Freedom  of  Information  Act, 
to  its  underlying  principles  of  government  openness,  and  to 
its  sound  administration.   This  is  an  appropriate  time  for 
all  agencies  to  take  a  fresh  look  at  their  administration 
of  the  Act,  to  reduce  backlogs  of  Freedom  of  Information 
Act  requests,  and  to  conform  agency  practice  to  the  new 
litigation  guidance  issued  by  the  Attorney  General,  which 
is  attached. 

Further,  I  remind  agencies  that  our  commitment  to  openness 
requires  more  than  merely  responding  to  requests  from  the 
public.  Each  agency  has  a  responsibility  to  distribute 
information  on  its  own  initiative,  and  to  enhance  public 
access  through  the  use  of  electronic  information  systems. 
Taking  these  steps  will  ensure  compliance  with  both  the 
letter  and  spirit  of  the  Act. 
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(Dffirr  nf  thr  ^tturncy  (Srnrrnl 
Bashinqton.B.t!:.  20530 

October  4,  1993 

MEMORANDUM  FOR  HEADS  OF  DEPARTMENTS  AND  AGENCIES 
SUBJECT:       The  Freedom  of  Information  Act 

President  Clinton  has  asked  each  Federal  department  and  agency  to 
take  steps  to  ensure  it  is  in  compliance  with  both  the  letter  and 
the  spirit  of  the  Freedom  of  Information  Act  (FOIA) ,  5  U.S.C. 
S  552.  The  Department  of  Justice  is  fully  committed  to  this 
directive  and  stands  ready  to  assist  all  agencies  as  we  implement 
this  new  policy. 

First  and  foremost,  we  must  ensure  that  the  principle  of  openness 
in  government  is  applied  in  each  and  every  disclosure  and 
nondisclosure  decision  that  is  required  under  the  Act. 
Therefore,  I  hereby  rescind  the. Department  of  Justice's  1981 
guidelines  for  the  defense  of  agency  action  in  Freedom  of 
Information  Act  litigation.   The  Department  will  no  longer  defend 
an  agency's  withholding  of  information  merely  because  there  is  a 
"substantial  legal  basis"  for  doing  so.   Rather,  in  determining 
whether  or  not  to  defend  a  nondisclosure  decision,  we  will  apply 
a  presumption  of  disclosure. 

To  be  sure,  the  Act  accommodates,  through  its  exemption 
structure,  the  countervailing  interests  that  can  exist  in  both 
disclosure  and  nondisclosure  of  government  information.   Yet 
while  the  Act's  exemptions  are  designed  to  guard  against  harm  to 
governmental  and  private  interests,  I  firmly  believe  that  these 
exemptions  are  best  applied  with  specific  reference  to  such  harm, 
and  only  after  consideration  of  the  reasonably  expected 
consequences  of  disclosure  in  each  particular  case. 

In  short,  it  shall  be  the  policy  of  the  Department  of  Justice  to 
defend  the  assertion  of  a  FOIA  exemption  only  in  those  cases 
where  the  agency  reasonably  foresees  that  disclosure  would  be 
harmful  to  an  interest  protected  by  that  exemption.  Where  an 
item  of  information  might  technically  or  arguably  fall  within  an 
exemption,  it  ought  not  to  be  withheld  from  a  FOIA  requester 
unless  it  need  be. 

It  is  my  belief  that  this  change  in  policy  serves  the  public 
interest  by  achieving  the  Act's  primary  objective  —  maximuin 
responsible  disclosure  of  government  information  —  while 
preserving  essential  confidentiality.  Accordingly,  I  strongly 
encourage  your  FOIA  officers  to  make  "discretionary  disclosures" 
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whenever  possible  under  the  Act.   Such  disclosures  are  possible 
under  a  nusber  of  FOIA  exemptions,  especially  when  only  a 
governsental  interest  would  be  affected.   The  exemptions  and 
opportunities  for  "discretionary  disclosures"  are  discussed  in 
the  Discretionary  Disclosure  and  Waiver  section  of  the  "Justice 
Department  Guide  to  the  Freedom  of  Information  Act."   As  that 
discussion  points  out,  agencies  can  make  discretionary  FOIA 
disclosures  as  a  matter  of  good  public  policy  without  concern  for 
future  "waiver  consequences"  for  similar  information.   Such 
disclosures  can  also  readily  satisfy  an  agency's  "reasonable 
segregation"  obligation  under  the  Act  in  connection  with 
marginally  exempt  Information,  see  5  U.S.C.  S  552(b),  and  can 
lessen  an  agency's  administrative  burden  at  all  levels  of  the 
administrative  process  and  in  litigation.   I  note  that  this 
policy  is  not  intended  to  create  any  substantive  or  procedural 
rights  enforceable  at  law. 

In  connection  with  the  repeal  of  the  1981  guidelines,  I  am 
requesting  that  the  Assistant  Attorneys  General  for  the 
Department's  Civil  and  Tax  Divisions,  as  well  as  the  United 
States  Attorneys,  undertake  a  review  of  the  merits  of  all  pending 
FOIA  cases  handled  by  them,  according  to  the  standards  set  forth 
above.   The  Department's  litigating  attorneys  will  strive  to  work 
closely  with  your  general  counsels  and  their  litigation  staffs  to 
implement  this  new  policy  on  a  case-by-case  basis.   The 
Department's  Office  of  Information  and  Privacy  can  also  be  called 
upon  for  assistance  in  this  process,  as  well  as  for  policy 
guidance  to  agency  FOIA  officers. 

In  addition,  at  the  Department  of  Justice  we  are  undertaking  a 
complete  review  and  revision  of  our  regulations  implementing  the 
FOIA,  all  related  regulations  pertaining  to  the  Privacy  Act  of 
1974,  5  U.S.C.  S  552a,  as  well  as  the  Department's  disclosure 
policies  generally.   We  are  also  planning  to  conduct  a 
Department -wide  "FOIA  Form  Review."  Envisioned  is  a 
comprehensive  review  of  all  standard  FOIA  forms  and 
correspondence  utilized  by  the  Justice  Department's  various 
components.  These  items  will  be  reviewed  for  their  correctness, 
completeness,  consistency,  and  particularly  for  their  use  of 
clear  language.  As  we  conduct  this  review,  we  will  be  especially 
mindful  that  FOIA  requesters  are  users  of  a  government  service, 
participants  in  an  administrative  process,  and  constituents  of 
our  democratic  society.   I  encourage  you  to  do  likewise  at  your 
departments  and  agencies. 

Finally,  I  would  like  to  take  this  opportunity  to  raise  with  you 
the  longstanding  problem  of  administrative  backlogs  under  the 
Freedom  of  Information  Act.   Many  Federal  depaxrtments  and 
agencies  are  often  unable  to  meet  the  Act's  ten-day  time  limit 
for  processing  FOIA  recfuests,  and  some  agencies  —  especially 
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those  dealing  with  high-volume  demands  for  particularly  sensitive 
records  —  maintain  large  FOIA  backlogs  greatly  exceeding  the 
mandated  time  period.   The  reasons  for  this  may  vary,  but 
principally  it  appears  to  be  a  problem  of  too  few  resources  in 
the  face  of  too  heavy  a  workload.   This  is  a  serious  problem  ~ 
one  of  growing  concern  and  frustration  to  both  FOIA  requesters 
and  Congress,  and  to  agency  FOIA  officers  as  well. 

It  is  my  hope  that  we  can  work  constructively  together,  with 
Congress  and  the  FOIA-requester  community,  to  reduce  backlogs 
during  the  coming  year.   To  ensure  that  we  have  a  clear  and 
current  understanding  of  the  situation,  I  am  requesting  that  each 
of  you  send  to  the  Department's  Office  of  Information  and  Privacy 
a  copy  of  your  agency's  Annual  FOIA  Report  to  Congress  for  1992. 
Please  include  with  this  report  a  letter  describing  the  extent  of 
any  present  FOIA  backlog,  FOIA  staffing  difficulties  and  any 
other  observations  in  this  regard  that  you  believe  would  be 
helpful. 

In  closing,  I  want  to  reemphasize  the  importance  of  our 
cooperative  efforts  in  this  area.   The  American  public's 
understanding  of  the  workings  of  its  government  is  a  cornerstone 
of  our  democracy.   The  Department  of  Justice  stands  prepared  to 
assist  all  Federal  agencies  as  we  make  government  throughout  the 
executive  branch  more  open,  more  responsive,  and  more 
accountable. 
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DISCRETIONARY  DISCIX>SURE  AND  WAIVER 

The  Freedom  of  Information  Act  is  an  information  disclosure  statute 
which,  through  its  exemption  structure,  striices  an  overall  balance  between  in- 
formation disclosure  and  nondisclosure,'  with  an  emphasis  on  the  'fullest  re- 
sponsible disclosure."'  Inasmuch  as  the  FOIA's  exemptions  are  discretionary, 
not  mandatory,'  agencies  are  free  to  make  "discretionary  disclosures"  of  ex- 
empt information,  as  a  matter  of  good  public  policy  and  government  account- 
ability, wherever  they  are  not  otherwise  prohibited  from  doing  so.*  Where 
they  do  so,  agencies  should  not  be  held  to  have  "waived"  their  ability  to  invoke 
applicable  FOIA  exemptions  for  similar  or  related  information  in  the  future.   In 
other  situations,  however,  various  types  of  agency  conduct  and  circumstances 
can  reasonably  be  held  to  result  in  exemption  waiver. 

Discretionary  Disclosure 

Because  the  Freedom  of  Information  Act  does  not  itself  prohibit  the 
disclosure  of  any  information,^  an  agency's  ability  to  make  a  discretionary 
disclosure  of  information  covered  by  a  FOLA  exemption  necessarily  hinges  on 
whether  any  separate  legal  barrier  to  disclosure  applies  to  the  information  in 
question.    Some  of  the  FOIA's  exemptions-such  as  Exemption  2*  and  Exemp- 


*'(... continued) 
Apr.  12,  1993)  ("In  response  to  the  plaintiff's  claim  of  the  (c)(1)  exclusion 
being  utilized  in  this  action,  .  .  .  [wjithout  confirming  or  denying  that  any  such 
exclusion  was  actually  invoked  by  the  defendant,  the  Court  finds  and  concludes 
[after  review  of  an  in  camera  declaration]  that  if  an  exclusion  was  in  fact  em- 
ployed, it  was,  and  remains,  amply  justified.'"  (adopting  agency's  proposed 
conclusion  of  law)). 

'  See  John  Doe  Apencv  v.  John  Doe  Corp..  493  U.S.  146,  153  (1989). 

*  S.  Rep.  No.  813,  89th  Cong.,  1st  Sess.  3  (1965);  see  also  Attorney  Gen- 
eral's Memorandum  on  the  1986  Amendments  to  the  Freedom  of  Information 
Act  30  (Dec.  1987);  FOIA  Update.  Summer  1988,  at  14. 

'  SS£  Chrysler  Corp.  v.  Brown.  441  U.S.  281,  293  (1979). 

*  See  CNA  Fin.  Corp.  v.  Donovan.  830  F.2d  1132.  1334  n.l  (D.C.  Cir. 
1987)  (An  agency's  FOIA  disclosure  decision  can  "be  grounded  either  in  its 
view  that  none  of  the  FOIA  exemptions  applies,  and  thus  that  disclosure  is 
mandatory,  or  in  its  belief  that  release  is  jtistified  in  the  exercise  of  its  discre- 
tion, even  though  the  data  fall  within  one  or  more  of  the  statutory  exemp- 
tions."), cert,  denied.  485  U.S.  977  (1988);  see  also  FOIA  Update.  Summer 
1985,  at  3  ("It  is  well  known  that  agencies  generally  have  discretion  under  the 
Freedom  of  Information  Act  to  decide  whether  to  invoke  applicable  FOIA  ex- 
emptions."). 

'  Sss.  5  U.S.C.  §  552(d)  (1988). 

*  5  U.S.C.  §  552(b)(2). 
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tion  5,'  for  example-protect  a  type  of  information  that  is  not  subject  to  any 
such  disclosure  prohibition.    Other  FOIA  exemptions-most  noubly  Exemption 
3'-directly  correspond  to,  and  serve  to  accommodate,  distinct  prohibitions  on 
information  disclosure  that  operate  entirely  independently  of  the  FOIA.    An 
agency  is  constrained  from  making  a  discretionary  FOIA  disclosure  of  the  types 
of  information  covered  by  the  following  FOIA  exemptions: 

Exemption  1  of  the  FOIA  protects  from  disclosure  national  security  infor- 
mation concerning  the  national  defense  or  foreign  policy,  provided  that  it  has 
been  properly  classified  in  accordance  with  both  the  substantive  and  procedural 
requirements  of  an  executive  order.'  As  a  general  rule,  an  agency  official 
holding  classification  authority  determines  whether  any  particular  information 
requires  classification  and  then  that  determination  is  implemented  under  the 
FOIA  through  the  invocation  of  Exemption  l.'"  Thus,  if  information  is  in  fact 
properly  classified,  and  therefore  is  exempt  from  disclosure  under  Exemption  1, 
it  is  not  appropriate  for  discretionary  FOIA  disclosure.   (See  discussion  of  Ex- 
emption 1,  above.) 

Exemption  3  of  the  FOIA  explicitly  accommodates  the  nondisclosure  pro- 
visions that  are  contained  in  a  variety  of  other  federal  statutes.    Some  of  these 
statutory  nondisclosure  provisions,  such  as  those  pertaining  to  grand  jury  infor- 
mation" and  census  data,'^  categorically  prevent  disclosure  harm  and  esublisb 
absolute  prohibitions  on  agency  disclosure;  others  leave  agencies  with  some 
discretion  as  to  whether  to  disclose  certain  information,  but  such  administrative 
discretion  generally  is  exercised  independently  of  the  FOIA."  (See  discussion 
of  Exemption  3,  above.)   Therefore,  agencies  ordinarily  do  not  make  discre- 
tionary disclosure  under  the  FOIA  of  information  that  falls  within  the  scope  of 
Exemption  3.'* 


'  5  U.S.C.  §  552(b)(5). 

•  5  U.S.C.  §  552(b)(3). 

'  See  5  U.S.C.  §  552(b)(1)  (implementing  current  Executive  Order  12,356, 
3  C.F.R.  166  (1983),  reprinted  in  50  U.S.C.  §  401  note  (1988)). 

'°  See  generally  FOIA  Update.  Winter  1985.  at  1-2. 

"  See  Fed.  R.  Crim.  P.  6(e)  (enacted  as  stamte  in  1977). 

"  See  13  U.S.C.  §§  8(b),  9(a)  (1988). 

"  See,  e.g..  Aronson  v.  IRS.  973  F.2d  962,  966  (1st  Cir.  1992). 

'*  See,  e.g..  Association  of  Retired  R.R.  Workers  v.  Railroad  Retirement 
Bd..  830  F.2d  331,  335  (D.C.  Cir.  1987)  (FOIA  jurisdiction  does  not  extend  to 
exercise  of  agency  disclosure  discretion  within  Exemption  3  statute).   But  see 
Palmer  v.  Derwinski.  No.  91-197.  slip  op.  at  3-4  (E.D.  Ky.  June  10.  1992) 
(exceptional  FOIA  case  in  which  court  ordered  Veterans  Administration  to  dis- 
close existence  of  certain  medical  records  pursuant  to  discretionary  terms  of  38 
U.S.C.  §  7332(b)). 
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Exemption  4  of  the  FOIA  protects  "trade  secrets  and  commercial  or  fi- 
nancial information  obtained  from  a  person  [that  is]  privileged  or  confiden- 
tial."'  For  the  most  part.  Exemption  4  protects  information  implicating  pri- 
vate commercial  interests  that  would  not  ordinarily  be  the  subject  of  discretion- 
ary FOIA  disclosure.    (See  discussions  of  Exemption  4,  above,  and  "Reverse* 
FOIA,  below.)  Even  more  significantly,  a  specific  criminal  sutute,  the  Trade 
Secrets  Act,'*  prohibits  the  unauthorized  disclosure  of  most  (if  not  all)  of  the 
information  falling  within  Exemption  4;  its  practical  effect  is  to  constrain  an 
agency's  ability  to  make  a  discretionary  disclosure  of  Exemption  4  inforraa- 
tioo,'^  absent  an  agency  regulation  (based  upon  a  federal  statute)  that  expressly 
authorizes  disclosure." 

Exemptions  6  and  7(C)  of  the  FOIA  protect  personal  privacy  interests,  in 
non-law  enforcement  records"  and  law  enforcement  records,^  respectively. 
As  with  private  commercial  information  covered  by  Exemption  4,  the  personal 
information  protected  by  Exemptions  6  and  7(C)  is  not  the  type  of  information 
ordinarily  considered  appropriate  for  discretionary  FOIA  disclosure;  with  these 
exemptions,  a  balancing  of  public  interest  considerations  is  built  into  the  deter- 
mination of  whether  the  information  is  exempt  in  the  first  place.   (See  discus- 
sions of  Exemption  6  and  Exemption  7(C),  above.)   Moreover,  the  personal 
information  covered  by  Exemptions  6  and  7(C)  in  many  cases  falls  within  the 
protective  coverage  of  the  Privacy  Act  of  1974,^'  which  mandates  that  any 
such  information  concerning  U.S.  citizens  and  permanent-resident  aliens  that  is 
maintained  in  a  'system  of  records'^  not  be  disclosed  unless  that  disclosure  is 
permitted  under  one  of  the  specific  exceptions  to  the  Privacy  Act's  general  dis- 
closure prohibition."   Inasmuch  as  the  FOIA-disclosure  exception  in  the  Pri- 
vacy Act  permits  only  those  disclosures  that  are  "required'  under  the  FOIA," 
the  making  of  discretionary  FOIA  disclosures  of  personal  information  is  funda- 
mentally incompatible  with  the  Privacy  Act  and,  in  many  instances,  is  pro- 


'*  5  U.S.C.  §  552(b)(4). 

"  18  U.S.C.  §  1905  (1988). 

"  Ss&  CNA  Fin.  Corp.  v.  Donovan.  830  F.2d  at  1 144;  see  also  FOIA  Up- 
date. Summer  1985,  at  3  ('OIP  Guidance:   Discretionary  Disclosure  and  Ex- 
emption 4'). 

'•  SSS.  Chrysler  v.  Brown.  441  U.S.  at  295-96;  see,  e.g..  St.  Marv's  Hosp.. 
Inc.  v.  Harris.  604  F.2d  407,  409-10  (5th  Cir.  1979).    (See  discussion  of  this 
point  under  "Reverse'  FOIA,  below.) 

•»  5  U.S.C.  §  552(b)(6). 

»  5  U.S.C.  §  552(b)(7)(C). 

*'  5  U.S.C.  §  552a  (1988  &  Supp.  IV  1992). 

"  5  U.S.C.  §  552a(a)(5). 

"  5  U.S.C.  §  552a(b). 

"  5  U.S.C.  §  552a(b)(2). 
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hibited  by  it." 


With  the  exception  of  information  that  is  subject  to  the  disclosure  prohibi- 
tions accommodated  by  the  above  FOIA  exemptions,  agencies  may  make  discre- 
tionary disclosures  of  any  exempt  information  under  the  FOIA  and  agency 
FOIA  officers  should  be  encouraged  to  do  so.   Such  disclosures  are  most 
appropriate  where  the  interest  protected  by  the  exemption  in  question  is 
primarily  an  institutional  interest  of  the  agency  (rather  than  a  private  interest  of 
an  individual  or  commercial  entity),  one  that  the  agency  might  choose  to  forego 
in  a  particular  case-or  in  particular  types  of  cases-as  a  matter  of  sound 
administrative  discretion  and  overall  public  interest." 

One  example  is  the  type  of  administrative  information  that  can  fall  within 
the  "low  2"  aspect  of  Exemption  2,  which  uniquely  shields  agencies  from  sheer 
administrative  burden  rather  than  from  any  reasonably  foreseeable  disclosure 
harm.    (See  discussion  of  Exem^ Jon  2,  above.)   In  many  instances,  especially 
where  the  information  in  question  is  a  portion  of  a  document  page  not  otherwise 
exempt  in  its  entirety,  such  information  would  more  efficiently  be  released  than 
withheld."  As  a  practical  matter,  information  should  not  be  withheld  unless  it 
need  be. 

More  common  examples  of  the  types  of  information  appropriate  for  dis- 
cretionary FOIA  disclosure  can  be  found  under  Exemption  5,  which  incorpor- 
ates discovery  privileges  that  nearly  always  protect  only  the  institutional  inter- 
ests of  the  agency  possessing  the  information.   (See  discussion  of  Exemption  5, 
above.)   Information  that  might  otherwise  be  withheld  under  the  deliberative 
process  privilege  for  the  purpose  of  protecting  the  deliberative  process  in  gener- 
al can  be  disclosed  where  to  do  so  would  cause  no  foreseeable  barm  to  any 
particular  process  of  agency  deliberation."  Similarly,  many  litigation-related 


"  Ss&  DOD  V.  FLRA.  964  F.2d  26,  30-31  n.6  (D.C.  Cir.  1992)  (discuss- 
ing Privacy  Act's  limitations  on  discretionary  FOIA  disclosure);  see  also  FOIA 
Update.  Summer  1984,  at  2  (discussing  interplay  between  FOIA  and  Privacy 
Act). 

"  See,  e.g..  Gregory  v.  FDIC.  631  F.2d  896.  899  &  n.4  (D.C.  Cir.  1980) 
(discretionary  disclosure  of  information  falling  within  Exemption  8);  Superior 
Oil  Co.  V.  Federal  Enerev  Regulatory  Comm'n.  563  F.2d  191,  203-05  (5th 
Cir.  1977)  (discretionary  disclosure  of  information  falling  within  Exemption  9); 
Nationwide  Bldg.  Maintenance.  Inc.  v.  Sampson.  559  F.2d  704/  707  n.ll,  712 
n.34  (D.C.  Cir.  1977)  (discretionary  disclosure  of  'deliberative  process"  infor- 
mation falling  within  Exemption  5). 

"  SSS.  FOIA  Update.  Winter  1984,  at  11-12  ("FOIA  Counselor:   The 
Unique  Protection  of  Exemption  2")  (advising  agencies  to  invoke  exemption 
only  where  doing  so  truly  avoids  burden). 

"  See,  e.g..  Nationwide  Bldg.  Maintenance.  Inc.  v.  Sampson.  559  F.2d  at 
707  n.ll,  712  n.34;  accord  Armv  Times  Publishing  Co.  v.  Department  of  the 
Air  Force.  998  F.2d  1067.  1072  (D.C.  Cir.  1993)  (suggesting  harm  standard 

(continued...) 
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records  that  otherwise  might  routinely  be  withheld  under  the  attorney  work- 
product  privilege  long  after  the  conclusion  of  litigation  can  be  considered  for 
disclosure  on  the  same  basis."  Any  such  information,  though  technically  or 
arguably  falling  within  a  FOIA  exemption,  need  not  be  withheld  if  its  disclosure 
would  not  foreseeably  harm  any  governmental  or  other  interest  intended  to  be 
protected  by  that  exemption.^ 

In  this  regard,  it  should  be  remembered  that  the  FOIA  requires  agencies 
to  disclose  all  "reasonably  segregable"  nonexerapt  portions  of  requested  rec- 
ords.''  The  satisfaction  of  this  important  statutory  requirement  can  involve  an 
onerous  delineation  process,  one  that  readily  lends  itself  to  the  making  of  dis- 
cretionary disclosures,  particularly  at  the  margins  of  FOIA  exemption  applica- 
bility." 

Furthermore,  as  a  general  rule,  making  a  discretionary  disclosure  imder 
the  FOIA  can  significantly  lessen  an  agency's  burden  at  all  levels  of  the  admin- 
istrative process,  and  it  also  eliminates  the  possibility  that  the  information  in 
question  will  become  the  subject  of  protracted  litigation-thus  serving  an  addi- 
tional public  interest  in  the  conservation  of  increasingly  scarce  agency 
resources. 

Where  an  agency  considers  making  a  discretionary  disclosure  of  exempt 
information  under  the  FOIA,  it  should  be  able  to  do  so  free  of  any  concern  that 
in  exercising  its  administrative  discretion  with  respect  to  particular  information 
it  is  impairing  its  ability  to  invoke  applicable  FOIA  exemptions  for  any  argu- 
ably similar  information.   In  the  leading  judicial  precedent  on  this  point,  Mobil 


"(...continued) 
for  factual  information  under  deliberative  process  privilege);  Petroleum  Info. 
Corp.  v.  United  States  Dep't  of  the  Interior.  976  F.2d  1429,  1436  n.8  (D.C. 
Cir.  1992)  (same  for  relatively  "mundane,"  nonpolicy-oriented  information). 

"  See,  e.g..  FOIA  Update.  Summer  1985,  at  5  (encouraging  consideration 
of  discretionary  disclosure  of  attorney  work-product  information  where  possible 
to  do  so  without  causing  harm  to  litigation  process). 

*  Accord,  e.g..  Nationwide  Bldg.  Maintenance.  Inc.  v.  Sampson.  559  F.2d 
at  712  n.34  (observing  that  agencies  should  be  willing  to  'disclos[e]  information 
which  while  arguably  exempt  need  not  be  withheld"). 

"  5  U.S.C.  §  552(b)  (final  sentence);  see  also,  e.g..  PHE.  Inc.  v.  Depart- 
ment of  Justice.  983  F.2d  248,  252  (D.C.  Cir.  1993)  (both  agency  and  court 
must  determine  whether  any  withheld  information  can  be  segregated  from  ex- 
empt information  and  released). 

"  See,  e.g..  Armv  Times  Publishing  Co.  v.  Department  of  the  Air  Force. 
998  F.2d  1067,  1071  (D.C.  Cir.  1993)  (emphasizing  significance  of  segregation 
requirement  in  connection  with  deliberative  process  privilege  under  Exemption 
5);  Wightman  v.  Bureau  of  Alcohol.  Tobacco  &  Firearms.  755  F.2d  979.  983 
(1st  Cir.  1985)  ('deuiled  process  of  segregation"  held  not  unreasonable  for 
request  involving  36  document  pages). 
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Oil  Corp.  V.  EPA."  a  FOIA  requester  argued  that  by  making  a  discretionary 
release  of  certain  records  that  could  have  been  withheld  under  Exemption  5.  the 
agency  had  waived  its  right  to  invoke  that  exemption  for  a  group  of  "related" 
records.**   In  rejecting  such  a  waiver  argument,  the  Court  of  Appeals  for  the 
Ninth  Circuit  surveyed  the  law  of  waiver  under  the  FOIA  and  found  "no  case 
...  in  which  the  release  of  certain  documents  waived  the  exemption  as  to  other 
documents.   On  the  contrary,  [courts]  generally  have  found  that  the  release  of 
certain  documents  waives  FOIA  exemptions  only  for  those  documents  re- 
leased."» 

Such  a  general  rule  of  nonwaiver  through  discretionary  disclosure  is  sup- 
ported by  sound  policy  considerations,  as  the  Ninth  Circuit  in  Mobil  Oil  dis- 
cussed at  some  length: 

Implying  such  a  waiver  could  tend  to  inhibit  agencies  from  making 
any  disclosures  other  than  those  explicitly  required  by  law  because 
voluntary  release  of  documents  exempt  from  disclosure  require- 
ments would  exp>ose  other  documents  [of  a  related  nature]  to  risk  of 
disclosure.   An  agency  would  have  an  incentive  to  refuse  to  release 
all  exempt  documents  if  it  wished  to  retain  an  exemption  for  any 
documents.    .  .  .  [R]eadily  finding  waiver  of  confidentiality  for 
exempt  documents  would  tend  to  thwart  the  [FOLA's]  underlying 
statutory  purpose,  which  is  to  implement  a  policy  of  broad  disclo- 
sure of  government  records.^ 

This  rule  was  presaged  by  the  Court  of  Appeals  for  the  D.C.  Circuit  many 


"  879  F.2d  698  (9th  Cir.  1989). 

»*  IjL  at  700. 

"  Id^  at  701;  seg  Salisbury  v.  United  Sutes.  690  F.2d  966,  971  (D.C.  Cir. 
1982)  ('[D]isclosure  of  a  similar  type  of  information  in  a  different  case  does 
not  mean  that  the  agency  must  make  its  disclosure  in  every  case.*);  Stein  v. 
Department  of  Justice.  662  F.2d  1245,  1259  (7th  Cir.  1981)  (exercise  of  discre- 
tion should  waive  no  right  to  withhold  records  of  "similar  nature");  Schiller  v. 
NLRB.  No.  87-1176,  slip  op.  at  7  (D.D.C.  July  10,  1990)  ("Discretionary 
release  of  a  document  pertains  to  that  document  alone,  regardless  of  whether 
similar  documents  exist.*),  rev'd  on  other  grounds.  964  F.2d  1205  (D.C.  Cir. 
1992);  see  also,  e.g..  United  States  Student  Ass'n  v.  CIA.  620  F.  Supp.  565, 
571  (D.D.C.  1985)  (no  waiver  through  prior  disclosure  except  as  to  'duplicate* 
information);  Dow.  Lohnes  &  Albertson  v.  Presidential  Comm'n  on  Broadcast- 
ing to  Cuba.  624  F.  Supp.  572,  578  (D.D.C.  1984)  (same);  eL  Silber  v.  United 
States  Dep't  of  Justice.  No.  91-876,  transcript  at  18  (D.D.C.  Aug.  13,  1992) 
(bench  order)  (no  waiver  would  be  found  even  if  it  were  to  be  esublished  that 
other  comparable  documents  had  been  disclosed). 

"  879  F.2d  at  701;  see  also  Armv  Times  Publishing  Co.  v.  Department  of 
the  Air  Force.  998  F.2d  at  1068  (articulating  general  principle  of  no  waiver  of 
exemption  simply  because  agency  released  "information  similar  to  that  request- 
ed* in  past). 
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years  ago,  when  it  observed: 

Surely  this  is  an  important  consideration.   The  FOIA  should 
not  be  construed  so  as  to  put  the  federal  bureaucracy  in  a  defensive 
or  hostile  position  with  respect  to  the  Act's  spirit  of  open  govern- 
ment and  libera]  disclosure  of  information.^^ 

As  another  court  more  recently  phrased  it:    'A  contrary  rule  would  create 
an  incentive  against  voluntary  disclosure  of  information.'"  Agencies  should 
be  mindful,  though,  that  this  nonwaiver  rule  applies  to  true  discretionary  disclo- 
sures made  under  the  FOIA-which  should  be  made  available  to  anyone-as  dis- 
tinguished from  any  'selective*  disclosure  made  more  narrowly  outside  the 
context  of  the  FOIA.^  Such  non-FOIA  disclosures  can  lead  to  more  difficult 
waiver  questions. 

Waiver 

Sometimes,  when  a  FOIA  exemption  is  being  invoked,  a  further  inquiry 
must  be  undertaken:   a  determination  of  whether,  through  some  prior  disclosure 
or  an  express  authorization,  the  applicability  of  the  exemption  has  been  waived. 
Resolution  of  this  inquiry  requires  a  careful  analysis  of  the  specific  nature  of 
and  circumstances  surrounding  the  prior  disclosure  involved.^  First  and  fore- 
most, if  the  prior  disclosure  does  not  'match"  the  exempt  information  in  ques- 
tion, the  difference  between  the  two  might  itself  be  a  significant  basis  for  reacb- 


"  Nationwide  Bldg.  Maintenance.  Inc.  v.  Sampson.  559  F.2d  at  712  n.34. 

"  Mehl  V.  EPA.  797  F.  Supp.  43,  47  (D.D.C.  1992);  see  also  Public  Law 
Educ.  Inst,  v.  United  States  Dep't  of  Justice.  744  F.2d  181,  183-84  (D.C.  Cir. 
1984)  (no  FOIA  attorneys  fees  liability  where  agency  disclosed  requested  record 
as  matter  of  administrative  discretion);  Military  Audit  Project  v.  Casey.  656 
F.2d  724,  754  (D.C.  Cir.  1981)  (agency  should  not  be  penalized  for  declas- 
sifying and  releasing  documents  during  litigation;  otherwise,  there  would  be  'a 
disincentive  for  an  agency  to  reappraise  its  position  and,  when  appropriate, 
release  documents  previously  withheld'). 

"  See,  e.g..  North  Dakota  ex  rel.  Olson  v.  Andrus.  581  F.2d  177,  182  (8th 
Cir.  1978)  (finding  waiver  where  agency  made  'selective'  disclosure  to  one 
interested  party  only);  Committee  to  Bridge  the  Gap  v.  Department  of  Energy. 
No.  90-3568,  transcript  at  5  (CD.  Cal.  Oct.  11,  1991)  (bench  order)  (waiver 
found  where  agency  gave  preferential  treatment  to  interested  party;  such  action 
is  'offensive"  to  FOIA  and  'fosters  precisely  the  distrust  of  government  the 
FOIA  was  intended  to  obviate"). 

*•  SSS  FOIA  Update.  Spring  1983,  at  6;  see  also  Mobil  Oil  Corp.  v.  EPA. 
879  F.2d  698,  700  (9th  Cir.  1989)  ("The  inquiry  into  whether  a  specific  disclo- 
sure constitutes  a  waiver  is  fact  specific.");  Carson  v.  United  States  Dep't  of 
Justice.  631  F.2d  1008,  1016  n.30  (D.C.  Cir.  1980)  ('\T]hc  extent  to  which 
prior  agency  disclosure  may  constinite  a  waiver  of  the  FOIA  exemptions  must 
depend  both  on  the  circumstances  of  prior  disclosure  and  on  the  particular  ex- 
emptions claimed."). 
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OmCE  OF  THE  SECRETARY 

Wuhingion.  DC  20240  ^  ■ 

fEB  0  3  m 

Administrative  Services  Letter  No.  64 

To:       Assistant  Secretaries  ^=^       - 

Heads  of  Bureaus  and  Offices 
Bureau  and  Office  FOIA  Officers  apd  Coordinators 

From:     Albert  C.  Camacho/*'^**^^'^*'^**^^ 
Director  of  Admj^strative  Services 

Subject:   Freedom  of  Information  Act  (FOIA)  Procedures 
for  Responding  to  FOIA  Requests  and 
for  Administering  FOIA  Appeals 

Background.   On  October  4,  1993,  President  Clinton  and  Attorney 
General  Janet  Reno  issued  important  FOIA  policy  memoranda.   The 
Attorney  General  makes  it  clear  that  in  determining  whether  to 
defend  a  non-disclosure  decision,  the  Department  of  Justice  (DOJ) 
will  apply  a  presumption  of  disclosure.   This  means  that  DOJ  will 
defend  the  assertion  of  a  FOIA  exemption  only  in  those  cases 
where  the  agency  reasonably  foresees  that  disclosure  would  harm 
an  interest  protected  by  the  exemption.   On  November  29,  1993, 
the  Assistant  Secretary  -  Policy,  Management  and  Budget, 
incorporated  the  provisions  set  forth  in  these  directives  into 
the  FOIA  policy  of  the  Department  of  the  Interior  (DOI) 
(Administrative  Services  Letter  (ASL)  No.  €2) . 

Purpose.   This  issuance  transmits  revised  procedures  to  be 
followed  in  responding  to  FOIA  requests  amd  administering  FOIA 
appeals.   They  contain  an  important  change  in  the  way  that  DOI 
has  been  documenting  the  existence  of  sound  grounds  for 
withholding.   As  stated  above,  DOJ  will  defend  FOIA  suits  only 
where  the  agency  reasonably  foresees  that  the  release  of  the 
documents  will  be  haznful  to  the  interest  protected  by  the 
exemption.   It  is  through  the  'sound  grounds"  determination  that 
DOI  decide*  whether  release  is  likely  to  harm  its  programs.   In 
order  to  assure  that  an  accurate  "sound  groxinds*"  determination 
has  been  made,  DOI  needs  to  have  appropriate  documentation. 
Accordingly,  whin  responding  to  FOIA  requests,  when  a  bureau  or 
office  intends  to  withhold  any  information  pursutmt  to  exemptions 
(2)  (Low),  (5)  (all  privileges) ,  (6)  and  (7) (C)  (to  the  extent 
that  the  documents  are  not  covered  by  the  Pi^ivacy  Act),.  (7)  (D) 
(to  the  extent  the.  infoz-mation  consists  of  non- identifying 
information  provided  by  a  source),  (7)  (E) ,  (8)  and  (9),  it  must, 
in  consultation  with  its  FOIA  attorney,  prepare  documentation 
setting  forth  how  the  release  of  the  requested  information  is 
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likely  to  harm  its  programs.   This  documentation  will  serve  as 
the  justification  for  the  determination  of  the  existence  of  sound 
grounds  in  the  event  an  appeal  is  filed  by  the  requester.   Note: 
This  documentation  is  not  required  where  the  withholdings  are 
made  pursuant  to  exemptions  (1),  (2)  (High),  (3),  (4),  (7)  (A)  , 
(7)  (BO  ,_and  (7)  (F) ,  and  also  (6)  and  (7)  (C)  (to  the  extent  that 
the  documents  are  covered  by  the  Privacy  Act),  and  (7) (DT^(for 
all  information  other  than  information  that  consists  of  non- 
identifying  information  provided  by  a  source) . 

Responsibility.   The  Office  of  Administrative  Services  (PMO)  is 
responsible  for  administering  the  FOIA  Program  Departmentwide ;  it 
establishes  Departmental  FOIA  policy  and  procedures  and  decides 
FOIA  appeals.   Bureau  and  office  FOIA  Officers  and  Coordinators 
are  responsible  for  providing  guidance  to  personnel  responsible 
for  the  requested  material  in  the  preparation  of  documents 
supporting  action  on  initial  requests  and  appeals  of  decisions  on 
initial  requests  (363  DM  15  Chapter  2.5A(l)(b)).   Bureau  and 
office  FOIA  officials  are  responsible  for  documenting  decisions 
based  on  input  from  responsible  officials  to  release  or  deny 
documents  requested  in  initial  requests. 

Based  on  the  Attorney  General's  policy  memorandum,  the  Department 
is  instituting  the  following  new  procedures  for  processing  FOIA 

1.    Upon  receipt  of  an  appeal  from  the  withholding  of  documents, 
the  FOIA  Appeals  Officer  records  it  and  sends  a  copy  of  it: 

a)    To  the  bureau/office  FOIA  Officer: 

i)   To  alert  the  FOIA  Officer  as  to  the  need  to  notify 
the  official  responsible  for  the  initial  denial 
decision  that  his/her  decision  has  been  appealed. 

ii)   Where  documents  were  withheld  pursuant  to 
exemptions  (2)  (Low),  (5)  (all  privileges),  (€)  and 
(7) (C)  (to  the  extent  the  documents  are  not  covered  by 
the  Privacy  Act),  (7) (D).  (to  the  extent  information 
consists  of  non- identifying  information  provided  by  a 
sourcp) ,  (7) (E) ,  (8)  and  (9),  to  alert  the  FOIA  Officer 
or  Coordinator  that  he/she  should  review,  with  the 
denying  official,  the  previously  prepared  documentation 
supporting  withholding  to  determine  whether  there 
continue  to  be  sound  grounds  to  withhold  the  withheld 
material.   This  review  must  be  conducted  in  . 
coordination  with  the  FOIA  attorney.   If  after  this 
review  the  bureau  or  office  decides  that  the  initial 
soxi^id  grounds  for  the  withholding  are  still  valid, 
the  denying  official  should  begin  to  assemble  the 
withheld  documents  for  review  by  the  Office  of  the 
Solicitor  (SOL)  in  its  preparation  of  its  legal  opinion 
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on  the  appeal.   If  the  bureau  or  office  decides  there 
are  no  longer  sound  grounds  for  withholding,  it  will 
notify  PMO  that  it  is  releasing  the  documents.   In  this 
case,  PMO  will  notify  SOL  of  the  release. 

.  .   iii)   Note:   To  initiate  these  new  procedures,  PMO  will 
advise  all  bureau  and  office  FOIA  Officers  of"ai-l 
outstanding  FOIA  appeals  involving  the  exemptions 
discussed  in  item  ii,  in  so  far  as  the  bureau  or  office 
may  not  have  prepared  the  required  documentation  of  the 
existence  of  sounds  grounds  at  the  time  of  the 
withholding.   For  these  particular  outstanding  appeals, 
the  bureau  or  office  FOIA  Officer  (or,  if  appropriate, 
the  denying  official)  will  consult  with  the  'cognizant 
FOIA  attorney  to  determine  whether  there  are  currently 
sound  grounds  for  the  withholding  and,  if  so,  to 
prepare  documentation  explaining  the  harm  to  the  bureau 
or  office  programs  (or  to  any  other  program  of  the 
Department  that  is  likely  to  occur)  if  the  withheld 
material  is  released.   This  documentation  of  the 
existence  of  sounds  grounds  must  then  be  reviewed  by 
the  FOIA  attorney.   The  bureau  or  office  will  provide 
the  documentation  to  SOL  at  such  time  as  SOL  requests 
the  documents  for  review  in  its  preparation  of  the 
legal  opinion  for  the  appeal. 

b)    To  SOL  for  legal  review. 

2.  When  requested,  the  bureau  or  office  provides  SOL  with 
copies  of  the  documents  the  requester  is  seeking. 

3.  SOL  conducts  a  legal  review  of  the  initial  denial  decision 
and  determines  whether  the  withheld  documents,  or  portions 
of  the  withheld  documents,  are  covered  by  the  appropriate 
exemption.   The  SOL  also  reviews  the  sound  grounds 
determination  (as  set  forth  in  the  documentation  previously 
prepared  by  the  bureau  or  office)  in  light  of  the  Attorney 
General's  guidance,  and  provides  to  PMO  its  recommendation 

w     as  to. the  determination  of  sounds  grounds  .for  the 
withholding  of  the  documents. 

4.  PMO  conducts  an  administrative  review  of  the  initial  denial 
decision  and  SOL's  recommendations  regarding  the 
applicability  of  an  exemption,  and  as  applicable,  SOL's 
recommendations  regarding  the  existence  of  sound  grounds  as 
discussed  in  3.,  above.   PMO  then  decides  the  appeal. 
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DEPARTMENT  OF  HEALTH  &  HUMAN  SERVICES  Office  of  the  Secretary 


Washington,  D.C.  20201 

TO     :   Deputy  Director 

Office  of  Freedom  of  Information  and  Privacy 
Department  of  Justice 

FROM    :   Director 

Freedom  of  Information  and  Privacy  Acts  Division 
Office  of  the  Assistant  Secretary  for  Public  Affairs 

Subject:   HHS  Response  to  the  Attorney  General's  Letter  of 
May  16,  1996 

Enclosed  is  the  HHS  response  to  the  Attorney  General's  letter  of 
May  16,  1996,  concerning  the  Freedom  of  Information  Act. 

The  Department  of  Health  and  Human  Services  is  composed  of  several 
operating  program  units,  e.g..  The  Food  and  Drug  Administration, 
The  Health  Care  Financing  Administration,  The  National  Institutes 
of  Health,  The  Centers  for  Disease  Control  and  Prevention,  etc., 
which  are  responsible  for  conducting  the  Department's  various 
programs.  These  units  are  called  Operating  Divisions  (OPDIVs) . 
Each  of  them  has  its  own  Freedom  of  Information  Officer,  who  is 
responsible  for  initial  decisions  to  release  or  deny  records 
requested  under  the  Freedom  of  Information  Act  (FOIA) . 

Because  the  size  and  complexity  of  the  FOIA  activities  in  the 
OPDIVs  varies  greatly,  from  the  Substance  Abuse  and  Mental  Health 
Administration,  which  answered  197  FOIA  requests  in  1995,  to  the 
Food  and  Drug  Administration,  which  answered  50,606  requests  in 
that  year,  the  responses  to  the  Attorney  General's  questions  vary 
greatly.  Rather  than  attempt  to  artificially  create  an  overall  HHS 
response,  the  attached  attempts  to  reflect  the  significant 
experiences  of  each  of  the  OPDIVs  as  it  administers  the  Freedom  of 
Information  Act. 

Some  overall  comments  do  apply,  however. 

1)  Despite  the  advances  made  in  automated  tracking  systems  (and, 
in  some  agencies,  "on-screen"  review  and  redacting) ,  processing 
FOIA  requests  remains  an  extremely  labor  intensive  operation. 

2)  While  the  Attorney  General's  "discretionary  release"  policy  may 
have  increased  the  public's  access  to  some  kinds  of  Federal 
records,  it  has  also  increased  the  processing  time  for  requests 
seeking  those  kinds  of  records.  No  longer  can  agencies 
automatically  deny  categories  of  records,  e.g.  drafts;  every 
document  must  now  be  reviewed  to  determine  the  harm  that  might 
result  from  its  release. 

3)  Last  winter's  furloughs  and  inclement  weather  stopped  agency 
FOIA  processing  in  its  tracks;  even  those  HHS  components  which  did 
not  experience  a  significant  increase  in  backlogs,  lost  valuable 
time  in  their  backlog  reduction  programs  (actually,  only  one 
component  has  made  any  significant  progress  in  backlog  reduction 
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and  it  has  done  so  through  the  time-honored  method  of  adding  more 
staff  to  the  FOIA  office) . 

4)  Finally,  "down-sizing"  has  had  a  significant  impact  on  FOIA 
processing.  Not  only  have  most  FOIA  staffs  been  reduced  (in  one 
case,  by  60  percent)  but  the  program  offices  have  fewer  people  to 
accomplish  their  program  responsibilities,  let  alone  search  for 
documents  to  respond  to  an  FOIA  request. 

All  of  the  above  having  been  said,  I  must  now  also  say  that  FOIA 
offices  continue  to  take  great  pride  in  their  work  and  in  making 
the  largest  quantity  of  responsive  material  available  in  the 
shortest  possible  time.  Top  management  support  for  the  concept  of 
public  access  to  agency  records  is  unfailing. 

Thank  you  for  extending  the  deadline  so  that  we  might  provide  a 
more  complete  and  accurate  response.  Questions  regarding  our 
response  may  be  addressed  to  me  at  (202)  690-7453. 


^..:.  (L:. 


^- 


Rosario  Cirrincione 
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Answers  to  Questions  Posed  in  the  Attorney  General's  Letter  of 

May  16,  1996 

Question  1.  What  has  been  your  Agency's  experience  in  applying  the 
"foreseeable  harm"  standard  in  analyzing  whether  to  withhold 
information?  What  types  of  records  have  been  the  subject  of 
"discretionary  disclosures"  that  would  have  been  withheld  under  the 
1981  guidelines? 

Answer  1.  Several  operating  divisions  (OPDIVS) ,  notably  FDA  and 
the  Indian  Health  Service  (IHS) ,  report  that  they  have  essentially 
always  followed  a  "foreseeable  harm"  policy,  so  there  has  been 
little  change  for  them.  Other  OPDIVS,  such  as  the  Health  Care 
Financing  Administration  (HCFA) ,  CDC,  and  the  Office  of  the 
Secretary,  are  releasing  approximately  10%  more  records  than  they 
were  previously,  mostly  drafts  and  predecisional  analyses.  The 
Health  Resources  and  Services  Administration  (HRSA) ,  is  releasing 
"dramatically"  more  material,  especially  internally  prepared 
grantee  performance  evaluations  as  long  as  they  also  do  no 
commercial  harm. 


Question  2.  What  progress  has  been  made  in  reducing  FOIA  backlogs 
(include  backlog  statistics  for  12/31/93,  12/31/94,  and  12/31/95) 
and  what  plans  are  in  place  to  improve  backlog  reduction? 

Answer  2.  Smaller  OPDIVS  such  as  HRSA  and  the  Agency  for  Health 
Care  Policy  and  Research,  report  no  backlogs  at  all.  The  CDC  also 
reports  no  backlog  with  a  much  larger  workload.  The  IHS  had  a 
relatively  small  backlog  of  12  cases  from  1994  and  61  cases  from 
1995.  The  Office  of  the  Assistant  Secretary  for  Health  (formerly 
PHS)  reports  a  1995  backlog  of  26  initial  cases  and  59  appeals.  By 
increasing  its  FOIA  staff  by  60  %,  HCFA  reduced  its  backlog  from 
959  in  1993  to  601  in  1994  and  518  in  1995  (prior  to  the  furloughs, 
HCFA's  backlog  was  down  to  385)  .  The  Office  of  the  Secretary,  HHS, 
has  had  a  consistent  backlog  of  approximately  250-300  cases  for 
each  of  the  past  three  years,  with  some  growth  resulting  from 
"downsizing"  and  a  bit  more  from  the  furlough.  The  NIH  reports  a 
current  backlog  of  1496  cases  with  some  requests  dating  back  to 
1993.  The  component  with  the  largest  FOIA  annual  volume  in  the 
Government,  FDA,  reports  a  backlog  at  the  end  of  1993  of  2,316  of 
the  47,978  requests  received;  at  the  end  of  1994,  5,731  of  the 
50,037  received;  and  at  the  end  of  1995,  8,672  of  the  %0,606 
received  (most  of  FDA's  requests  are  for  highly  technical 
commercial  information) . 
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Question  3.  What  other  measures  has  your  agency  instituted  to 
implement  the  President's  commitment  to  the  Freedom  of  Information 
Act? 

Answer  3.  The  three  major  areas  receiving  greater  attention  as 
ways  to  implement  the  President's  commitment  to  the  Freedom  of 
Information  Act  are:  increased  staff  FOIA  training  at  all  levels  of 
the  organization;  a  vastly  enlarged  use  of  the  Internet  as  a  means 
of  disseminating  information,  thereby  reducing  the  need  for  the  use 
of  the  FOIA  as  the  mechanism  to  obtain  information  (FDA  and  HCFA 
efforts  in  this  area  are  particularly  noteworthy,  and  the  Office 
of  the  Inspector  General  is  planning  to  use  the  net  to  meet  its 
responsibility  to  publish  the  names  of  sanctioned  Medicare 
providers) ;  and  continual  reexamination  of  FOIA  policies  and 
procedure  to  increase  the  authority  of  lower  echelon  units  to 
release  materials  requested  under  the  FOIA. 

Question  4.   What  goals  has  your  agency  established  for  further 
improvements  in  its  administration  of  the  Freedom  of  Information 
Act  in  1996? 

Answer  4.  Only  the  Health  Care  Financing  Administration  reports 
plans  to  add  additional  FOIA  staff  and  further  upgrade  its 
processing  equipment.  All  components,  however,  (including  HCFA) 
plan  to  continue  to  rely  on  "more  of  the  above,"  i.e.  increased 
training,  greater  use  of  the  Internet,  and  reexamination  of  release 
authorities  to  make  them  more  efficient  and  better  able  to  serve 
the  public. 
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National  Aeronautics  and 
Space  Administration 
Headquarters 

Washington.  DC  20546-0001 


P  July  10, 1996 


Mr.  Richard  L.  Huff 

Mr.  Daniel  J.  Metcalfe 

Co-Directors,  Office  of  Information  and  Privacy 

Suite  570,  Flag  Building 

U.S.  Department  of  Justice 

Washington,  EX:  20530 


Dear  Messrs.  Huff  and  Metcalfe: 

In  response  to  the  Department  of  Justice  memorandum  of  May  16,  1996,  I  am 
pleased  to  provide  you  with  the  enclosed  report  describing  NASA's  progress 
in  implementing  recent  initiatives  of  the  President  and  Attorney  General  to 
strengthen  the  Freedom  of  Information  Act. 

NASA  senior  management  fully  recognizes  the  importance  of  regularly 
undertaking  customer-driven  continuous  improvement  initiatives  that 
accurately  reflect  their  commitment  to  the  Freedom  of  Information  Act  and 
openness  in  government.  To  that  end,  the  enclosed  report  describes  both 
those  initiatives  that  been  have  successfully  completed   and  those  that  are 
ongoing.   The  objective  in  all  instances  is  to  ensure  that  NASA  remains 
responsive  to  the  information  needs  of  the  American  people. 

Mr.  Geoffrey  H.  Vincent,  the  Deputy  Associate  Administrator  for  Public 
Affairs,  serves  as  my  point  of  contact  on  all  matters  relating  to  the  Freedom  of 
Information  Act.  He  may  be  reached  at  (202)  358-1400. 

Respectfully, 


-^  Laurie  Boeder 


Associate  Administrator  for 
Public  Affairs 

Enclosure 
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National  Aeronautics  and  Space  Administration 
Headquarters  Office  of  Public  Affairs 

Implementation  of  Initiatives  of  the  President  and  Attorney  General  to 
Strengthen  the  Freedom  of  Information  Act 

Progress  Report 

The  following  numbered  responses  are  keyed  to  the  questions  asked  in  the 
Department  of  Justice  memorandum  of  May  16,  1996,  concerning  the 
Freedom  of  Information  Act. 

Response  1.  NASA's  experience  in  applying  the  "foreseeable  harm"  standard 
in  analyzing  whether  to  withhold  information  has  been  without  difficulty. 
The  types  of  records  that  have  been  the  subject  of  "discretionary 
disclosures" and  perhaps  withheld  under  the  1981  guidelines  (Exemption  (b) 
(5)),  were  privileged  inter /intra-agency  memoranda. 

Response  2.  Progress  in  reducing  FOLA  backlogs  continues.  In  November 
1993,  the  FOLA  request  backlog  in  NASA  was  at  10  percent  of  total  requests. 
By  the  end  of  May  1996,  the  Agency  had  reduced  this  backlog  by  half  to 
approximately  5  percent  of  total  requests. 

This  substantial  reduction  is  attributable  principally  to  additional  personnel 
being  assigned  to  FOLA  offices  at  Headquarters  and  in  the  field,  with 
assignments  focused  specifically  on  backlog  reduction.   In  addition,  NASA 
ensures  that  all  FOIA  personnel  (permanent  and  tempxirary)  receive  proper 
training  in  order  to  optimally  perform  FOIA  duties.   In  1994,  several  new 
employees  assigned  to  FOLA  offices  received  the  introductory  FOIA  class 
sponsored  by  the  Department  of  Justice.  Most  of  them  went  on  to  complete 
the  advanced  course  in  1995. 

Response  3.   NASA  has  instituted  other  measures  to  implement  the 
President's  commitment  to  the  Freedom  of  Information  Act.    For  instance,  in 
1994  NASA  Headquarters  commissioned  a  quality  improvement  team  to 
study  the  FOIA  business  process  and  identify  improvements  that  would  make 
it  both  more  efficient  and  effective.  A  full  cross-disdpline  team  of 
professionals  was  involved  in  this  effort,  including  a  quality  improvement 
specialist.  This  exf)ert  assisted  the  team  in  utilizing  improvement  and  quality 
principles,  concepts,  and  tools,  as  well  as  business  process  reeingineering 
techniques.  As  a  result  of  the  team's  efforts,  targeted  improvements  were 
identified  and  implementated.    Additional  process  improvements  are 
expected  in  the  near  future. 
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Another  measure  implemented  was  the  upgrade  of  the  computer  system  in 
the  NASA  Headquarters  FOIA  Office.  For  a  quantum  leap  in  computing 
power,  old,  slow  machines  running  outmoded  operating  system  and 
applications  software  were  replaced  by  leading  edge  hardware  and  software. 
The  upgrade  of  the  FOIA  computer  system  has  substantially  improved 
information  sharing,  both  internally  and  externally.   Prior  to  installation  of 
the  new  computer  system,  only  half  of  the  FOIA  request  control  process  was 
automated.  The  balance  of  the  work  was  paper  intensive,  involving  a 
substantial  volume  of  photocopying.   Supported  by  the  new  computers,  an 
automated  tracking  system  was  developed  and  installed  in  September  1995. 
Other  improvements  include  the  use  of  e-mail  and  the  Internet.   Internet 
activity  involved  establishment  of  a  FOIA  homepage  on  the  World  Wide 
Web.  The  page  provides  guidance  on  how  to  submit  a  FOIA  request  to  NASA 
Headquarters  and  a  pointer  to  the  FOIA  section  of  the  Department  of  Justice 
Internet  server. 

In  addition,  for  the  past  eleven  years  NASA  has  conducted  an  annual  FOIA 
cconference.   The  annual  conference  is  attended  by  NASA  FOIA  specialists 
and  attorneys,  and  attorneys  from  the  Office  of  Information  and  Privacy, 
Department  of  Justice.   An  overview  briefing  of  FOIA  cases  from  a 
government-wide  perspective  is  provided  by  the  DOJ  representatives.  They 
also  participate  with  NASA  personnel  in  the  discussion  of  issues  significant 
to  the  Agency.  Since  1993,  these  conferences  have  been  an  important  vehicle 
for  emphasizing  the  President's  commitment  to  the  FOIA. 

Response  4.  Two  major  goals  have  been  established  for  further 
improvements  in  the  administration  of  the  Freedom  of  Information  Act 
during  the  coming  year.   The  first   involves  continued  streamlining  of  the 
NASA  Headquarters  FOIA  business  process.   This  requires  reconvening  the 
quality  improvement  team  to  conduct  surveys  to  determine  internal  and 
external  customer  satisfaction.  The  information  and  data  provided  by  the 
surveys  will  permit  the  development  of  metrics  to  measure  improvements. 
When  this  effort  succeeds  at  Headquarters,  it  will  move  on  to  the  Agency's 
field  centers. 

The  second  goal  is  to  expand  the  use  of  electronic  information  technology  in 
the  FOIA  business  process  throughout  NASA.  The  first  step  toward  this  goal 
will  be  to  increase  the  number  of  FOIA  offices  at  NASA  field  centers. that 
have  access  to  Internet  e-mail  and  the  World  Wide  Web.   Ultimately,  when 
current  issues  of  security  and  electronic  signature  are  resolved,  it  is  expected 
that  NASA  will  be  able  to  rely  mainly  upon  electronics  in  FOIA  request 
processing,  substantially  reducing  the  need  for  paper  documents. 

(Prepared  in  the  FOIA  Office,  Office  of  Public  Affairs,  NASA  Headquarters,  July  8,  1996.) 
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NATIONAL  ENDOWMENT    FOR  THE   HUMANITIES 


9M,  D^.   toaea 


Office  of  The  Qenarol  Counsel  June     27,      1996 


Richard  Huff 

Director 

Department  of  Information  and  Privacy 

United  states  Department  of  Justice 

Washington,  DC   20530 

RE:   Freedom  of  Information  Act 

Dear  Mr.  Huff: 

With  apologies  for  the  delay,  I  an  enclosing  herewith  the 
response  of  the  National  Endowment  for  the  Humanities  to  your 
request  for  information  regarding  the  agency's  implementation  of 
President  Clinton's  initiative  encouraging  discretionary  disclosure 
of  information  under  the  Freedom  of  Information  Act. 

If  you  have  any  questions  concerning  this  matter,  please 
contact  me  at  (202)  606-8322. 


Sincerely, 

Michael  S.  Shapiro 
General  Counsel 

Enclosure 
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mSEDON  or  IVPOUCATIOH  ACT  QUZSTIOIQIXIRS 

1.  Applying  tha  "Vorsseeable  Haza**  standard 

As  a  small  federal  agency  involved  in  grant:-naking 
activities,  the  National  Endo%nnent  for  the  Humanities 
(NEH)  receives  requests  under  the  Freedom  of  Information 
Act  (FOIA)  for  the  disclosure  of  a  broad  range  of 
docximents.  Of  these,  the  vast  majority  of  requests 
result  in  the  disclosure  of  the  documents  requested  and 
do  not  involve  the  application  of  the  "foreseeable  harm" 
standard . 

The  NEH  sometimes  receives  requests  under  the  FOIA  for 
documents  related  to  the  grant  review  process,  in  the 
usual  case  from  a  disappointed  applicant.  Under  these 
circumstances,  the  NEH  releases  (in  addition  to  a  letter 
explaining  the  reasons  for  the  rejection)  the 
application,  the  names  of  panelists  involved  in  the 
review  of  the  application,  and  the  comments  of  panelists 
(without  attribution) .  Under  Exemption  Five  of  the  FOIA, 
the  "linkage"  of  the  names  of  panelists  and  the  opinions 
of  outside  expert  consultants  are  not  disclosed  in  order 
to  facilitate  the  full  and  candid  exchange  of  views  in 
the  peer  review  process,  to  facilitate  the  recruitment  of 
highly  qualified  panelists,  and  to  safeguard  the 
deliberative  process.  The  NEH  has  experienced  few 
problems  in  administering  its  FOIA  program  under  the 
foreseeable  harm  standard. 

2.  FOIA  Backlogs 

The  NEH  generally  has  not  and  currently  does  not  have  any 
backlogs  in  responding  to  FOIA  requests.  He  respond  to 
virtually  all  requests  within  the  10-day  statutory  time 
frame . 

3.  Agency  ComBitment  to  the  Freedoa  of  Information  Act 

The  NEH  periodically  reviews  its  policies  with  a  view 
toward  to  the  fullest  possible  disclosure  of  information 
under  the  FOIA  consistent  with  the  agency's  need  to 
provide  for  a  sound  peer  panel  review  process  to  assist 
the  Endowment  in  discharging  its  statutory  obligations. 

4.  Goals  for  Further  Improveaents 

The  NEH  currently  is  experiencing  few  difficulties  in 
administering  its  FOIA  program  in  a  timely  manner 
despite  staff  reductions.  The  NEH  hopes  to  be  able  to 
continue  its  successful  administration  of  the  program  in 
1996. 
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Department  of  Veterans  Affairs 

Washington  DC  20420 


OUH  2  5  1996 


Richard  L.  Huff,  Director 
Office  of  Information  and  Privacy 
U.S.  Department  of  Justice 
Wa,shington  ,  DC    20530 

Dear  Mr.  Huff: 

As  the  Freedom  of  Information  Act  (FOIA)  Officer  for  the  Department  of  Veterans 
Affairs  (VA),  I  am  responding  to  the  Attorney  General's  memorandum  dated  May  16, 
1996,  regarding  four  questions  on  VA's  progress  in  implementing  initiatives  under  the 
Freedom  of  Information  Act.  Listed  below  are  the  questions  and  our  answers. 

1.  What  has  been  your  agency's  experience  in  applying  the  "foreseeable 
harm"  standard  in  analyzing  whether  to  withhold  information?  What  types 
of  records  have  been  the  subject  of  "discretionary  disclosures"  that  would 
have  been  withheld  under  the  1981  guidelines? 

VA  continues  to  disclose  information  to  the  fullest  extend  allowed  by  law.  Our 
Office  of  the  General  Counsel  "foreseeable  harm"  standard  has  not  had  a  major 
impact  on  their  decision-making  as  to  withholding  information  becau.se,  at  both  the 
initial  and  appellate  levels,  they  have  applied  this  principle  for  many  years.  The 
Veterans  Health  Administration  continues  to  withhold  mainly  Medical  Inspector 
Reports,  Site  Visit  Reports,  criminal  investigations  and  Administrative 
Investigation  Boards. 

2.  What  progress  has  been  made  in  reducing  FOIA  backlogs  (include 
backlog  status  for  12/31/93,  12/31/94  and  12/31/95)  and  what  plans  are  in 
place  to  improve  backlog  reduction. 

Our  FOIA  responsibilities  are  decentralized,  and  most  of  the  administrations  and 
staff  offices  within  the  VA  did  not  have  a  backlog.  However,  our  Office  of 
Inspector  General  (OIG)  has  a  backlog  as  indicated  below: 

FOIA  backlog  as  of  12/31/94  -  41 
FOIA  backlog  as  of  12/31/94  -  54 
FOIA  backlog  as  of  2 1/3 1/95  -  42 

While  these  backlog  totals  show  4 1  for  the  calendar  year  ending  12/3 1/93  and  42 
for  the  year  ending  12/31/95,  the  OIG  has  actually  decreased  the  backlog 
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significantly  as  a  percentage  of  total  requests  received.  Since  1994,  the  number  of 
FOIA  requests  has  sharply  increased  and  the  calendar  year  1995  results  are 
therefore  considered  an  improvement. 

OIG's  FOIA  work  plan  requires  FOIA  cases  to  be  worked  on  a  first  in,  first  out 
basis,  with  exceptions  justified.  Complex  cases  and  cases  that  require  review  of 
voluminous  data  and  several  days/weeks  to  complete  are  worked  simultaneously 
with  quick  turn  around  to  prevent  an  increase  in  the  backlog.  This  process  has 
proven  to  be  effective  in  reducing  and  preventing  further  backlogs. 

3.  What  other  measures  has  your  agency  instituted  to  implement  the 
President's  commitment  to  the  Freedom  of  Information  Act? 

Across  the  board  throughout  the  department,  VA  offices  has  either  established  or 
are  improving  their  automated  tracking  systems.  We  are  presently  clarifying  and 
simplifying  our  rules  for  submitting  a  FOIA  request  and  are  continuing  to  look  for 
ways  to  train  personnel  handling  FOIA  requests.  In  one  office,  we  are  recruiting 
for  an  additional  FOIA  position  and  using  existing  staff  on  a  part-time  basis  (a 
minimum  of  two  hours  daily)  to  address  our  backlog  on  an  ongoing  basis. 

4.  What  goals  has  your  agency  established  for  further  improvements  in  its 
administration  of  the  Freedom  of  Information  Act  in  1996? 

VA  plans  to  continue  to  improve  its  tracking  system  so  that  all  material  are 
analyzed,  researched,  and  handled  within  the  required  time  frame  for  an  agency 
response. 

If  you  have  any  questions,  or  if  further  assistance  is  required,  please  call  me  at 

(202)  273-8135  or  have  a  member  of  your  staff  contact  Barbara  Epps  at  (202)  273-8013. 

Sincerely, 


fo'naldT!.  Neilsdn,  Director 
Information  Management  Service 
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General  Services  Administration 

Office  of  Management  Services  and  Human  Resources 

Washington.  DC  20405 


Mr.  Richard  Huff 

Co-Direaor 

Office  of  Information  and  Privacy 

US  Department  of  Justice 

Washington,  DC  20530 

Dear  Mr.  Huff: 

Attached  are  the  General  Services  Administration  (GSA)  comments  as  required  by  the 
Attorney  General's  memorandum  of  May  16,  1996,  in  connection  with  implementing 
initiatives  under  the  Freedom  of  Information  Act  (FOIA)    GSA  supports  the  President's 
initiative  to  establish  new  litigation  guidance  for  the  release  of  information,  encouraging 
"discretionary  disclosure"  of  information,  and  reducing  backlogs  of  FOIA  requests    Our 
specific  comments  in  reference  to  this  initiative  are  as  follows 

1    GSA  has  traditionally  applied  a  strict  interpretation  of  the  "foreseeable  harm "  standard 
so  as  to  allow  for  the  greatest  possible  access  to  agency  information.  Unless  demonstrable 
harm  can  be  proven  discretionary  disclosure  has  been  routinely  been  invoked. 

2.  GSA  has  no  serious  backlog  problems,  therefore  the  agency  tracking  system  does  not 
capture  such  data.  The  only  area  of  concern  in  this  regard  is  the  FTS2000  program  that 
typically  receives  requests  for  information  requiring  the  review  of  thousands  of  pages  of 
documentation  each    This  has  been  addressed  to  some  extent  by  contracting  with  the 
National  Technical  Information  Service  to  make  sanitized  versions  of  the  contract  and 
modifications  available  to  the  public  in  electronic  format.  This  allows  access  to  the 
information  without  having  to  use  the  FOIA  process. 

3.  Other  measures  GSA  has  instituted  include  the  placement  of  many  types  of  commonly 
requested  information  such  as  delegations  of  procurement  authority  and  procurement 
schedules  on  bulletin  boards  so  the  public  can  access  them  easily  by  computer  without 
having  to  submit  FOIA  requests. 

4    GSA  continues  to  work  towards  more  efficient  and  effective  FOIA  information  access 
and  dissemination  processes  that  will  better  serve  the  inquiring  public    Further 
improvements  in  our  administration  of  the  FOIA  during  1996  will  include  more  use  of 
bulletin  boards  and  other  easily  accessible  databases  to  allow  the  public  to  obtain  desired 
information  with  a  minimum  of  effort. 


0^ 
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If  we  can  be  of  further  assistance,  please  contaa  Mr.  John  Hughes,  the  GSA  FOIA 
Officer,  on  202-501-2162. 

Sincerely, 


^:Sk^-»^)^^/u^ 


Gregory  L.  Knott 

Director,  Office  of  Management  Services 
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FEDERAL  ENERGY  REGULATORY  COMMISSION 

WASHINGTON.  OC    20426 


OFFICE  OF  THE  CHAIR  JunS     20,      1996 


Mr.  Richard  L.  Huff 

Mr.  Daniel  J.  Metcalfe 

Co-Directors 

Office  of  Information  and  Privacy 

U.S.  Department  of  Justice 

Washington,  D.C.   20530 

Dear  Messrs.  Huff  and  Metcalfe: 

Enclosed,  please  find  the  Commission's  response  to  the 
Attorney  General's  memorandum  of  May  16,  1996,  requesting  data  on 
progress  implementing  the  Department's  Freedom  of  Information  Act 
initiatives. 

I  trust  that  this  information  will  assist  your  efforts  to 
achieve  the  President's  goals  under  the  Freedom  of  Information 
Act.   Please  do  not  hesitate  to  request  any  other  information 
that  may  be  needed. 

Sincerely, 


"^Aa^oW^^.WL^ 


Elizabeth  A.  Moler 
Chair 


Enclosure 
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RESPONSE  OF  THE  FEDERAL  ENERGY  REGULATORY  COMMISSION 

TO  THE  DEPARTMENT  OF  JUSTICE'S  INQUIRY 

ON  FREEDOM  OF  INFORMATION  ACT  IMPLEMENTATION 

The  Attorney  General  has  asked  for  information  in  four  areas 
—  discretionary  disclosure,  FOIA  backlogs,  other  measures,  and 
goals  for  further  improvements  in  administering  the  FOIA.   We 
respond  to  each  in  turn. 

DISCRETIONARY  DISCLOSURE 

We  now  have  two  and  a  half  years  of  experience  in  applying 
the  "foreseeable  harm"  standard  when  determining  whether  to 
release  protectible  materials  on  a  discretionary  basis.   We  have 
found  that  records  protectible  under  the  "low  2"  exemption 
(administrative  information)  and  the  deliberative  process 
privilege  (predecisional)  are  those  most  likely  to  be  the  subject 
of  a  discretionary  disclosure.   In  one  instance,  we  released 
information  subject  to  the  attorney/client  privilege  (consisting 
of  form  memos  and  transmittal  memos  with  brief  policy 
discussions) . 

The  types  of  deliberative  material  that  have  been  disclosed 
since  the  new  policy  took  effect  that  might  previously  have  been 
withheld  include  older  predecisional  documents  where  no 
unresolved  issues  remain  concerning  the  matter  discussed,  and 
drafts  that  do  not  differ  significantly  from  the  final  products. 

BACKLOG 

The  Commission  has  no  significant  backlog  of  FOIA  matters 
pending  months  or  years.   However,  if  we  include  in  backlog  all 
requests  pending  for  more  than  10  days  at  the  end  of  each  year, 
there  has  been  a  slight  increase  in  backlog  percentage  over  the 
last  three  years. 

Calendar  year  1993      1994      1995 

Backlog  as  of  12/31  13         20        21 

(#  past  the  10-day  limit) 

Total  processed  in  year        126       150       146 

Percentage  backlog  10.3%     13.3%     14.4% 

These  results  reflect  the  fact  that  more  requests  were  filed 
in  December  1995  than  in  the  same  month  of  each  prior  year,  as 
well  as  the  increase  in  volume  and  complexity  of  many  requests 
combined  with  a  decrease  in  staff  assigned  to  FOIA  matters. 
Also,  more  time  must  now  be  devoted  to  individual  FOIA  requests 
because  a  more  thorough  review  is  now  required  under  the  Attorney 
General's  policy  to  determine  whether  a  discretionary  disclosure 
is  appropriate.   Staff  generally  gathers  more  information  from 
program  offices  than  was  previously  necessary  regarding  the  type 
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and  extent  of  harm  that  might  result  from  disclosure.   For 
example,  staff  now  routinely  analyzes  drafts  and  compares  them  to 
final  products  to  determine  whether  the  drafts  are  suitable  for 
discretionary  release. 

During  the  past  three  years,  the  Commission  has  had  very  few 
FOIA  appeals.   Of  these,  none  was  pending  past  the  2  0-day  limit 
at  the  end  of  any  calendar  year,  nor  issued  late. 

The  offices  that  process  FOIA  requests  have  instituted  some 
reforms  to  help  improve  backlog  problems.   The  procedures  for 
searching  the  Commission's  central  files  have  been  modified  so 
that  responsive  documents  can  be  located  and  reviewed  more 
efficiently.   Responsibility  for  searching  documents  is  now 
placed  within  the  offices  that  created  them.   Further,  the  FOIA 
office  has  created  an  internal  tracking  worksheet  to  organize 
tasks  for  quicker  response  times. 

BROADER  FOIA  ISSUES 

A  number  of  other  measures  have  been  effected  to  implement 
the  Administration's  efforts  to  increase  openness  and  improve 
customer  service  in  the  federal  government.   Staff  initiated  a 
meeting  with  all  of  the  agency's  FOIA  liaisons  to  each  program 
office  to  review  FOIA  processes.   The  meeting  emphasized  proper 
search  procedures,  reminded  all  offices  of  the  need  to  search 
electronic  records  as  well  as  paper  records  for  responsive 
documents,  and  underscored  the  importance  of  prompt  turnaround 
times.   Additionally,  the  FOIA  office  has  revised  its  standard 
forms  and  memoranda  to  make  procedures  clearer  for  program  office 
staff. 

The  FOIA  office  has  a  strong  emphasis  on  customer  service. 
Staff  interact  regularly  with  FOIA  requesters,  proactively 
providing  information  on  the  status  of  requests,  informing 
requesters  of  agency  procedures,  and  helping  requesters  to 
provide  additional  information  or  reframe  requests  when 
appropriate.   In  addition,  the  office  provides  other  services  to 
requesters,  particularly  those  unfamiliar  with  the  FOIA  or  from 
outside  the  Washington,  D.C.  area,  such  as  supplying  a  copy  of 
the  docket  sheet  for  specific  proceedings  to  permit 
identification  of  all  the  records  that  are  available  through  the 
Public  Reference  Room. 

GOALS  FOR  IMPROVEMENT 

Several  goals  are  identifiable.   First,  the  General  and 
Administrative  Law  section  of  the  Office  of  General  Counsel, 
which  handles  the  legal  aspects  of  the  FOIA  process,  is 
developing  a  case  tracking  database  system.   The  system  should 
enhance  the  section's  ability  to  assign  work  quickly,  follow 
responses  through  internal  concurrences,  delegate  work  in  the 
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event  of  an  employee's  absence,  and  coordinate  more  easily  with 
the  FOIA  office.   The  FOIA  office  also  plans  to  enhance  its 
tracking  ability  by  adding  the  review  and  appeals  processes  into 
its  existing  tracking  system.   This  will  have  the  added  benefit 
of  making  report  preparation  more  efficient. 

Second,  FOIA  officials  are  setting  goals  for  training 
employees  on  how  to  recognize,  maintain,  and  search  for 
electronic  records  including  word  processing  documents,  incoming 
facsimile  correspondence,  and  both  intra-agency  and  internet 
electronic  mail  messages  and  attachments. 
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THE  SECRETARY  OF  TRANSPORTATION 
WASHINGTON,  D.C.     20590 


'^'-.^^c*"* 


June   18.    1996 


The  Honorable  Janet  Reno 
Attorney  General 
Washington,  DC  20530 

Dear  Madam  Attorney  General: 

This  is  in  reference  to  your  May  16, 1996,  Memorandum  to  the  Heads  of 
Departments  and  Agencies,  requesting  data  on  the  progress  that  the  Department 
of  Transportation  (DOT)  has  made  in  implementing  the  Department  of  Justice 
(EXDJ)  1993  Freedom  of  Information  Act  (FOIA)  guidelines. 

The  DOT  FOIA  policy  and  oversight  is  the  responsibility  of  the  Office  of  the 
General  Counsel,  and  the  General  Counsel's  FOIA  Division  is  responsible  for 
processing  FOIA  requests  seeking  records  maintained  in  the  Office  of  the 
Secretary  (OST).  Each  DOT  administration  is  responsible  for  processing  FOIA 
requests  seeking  records  of  that  administration.  Since  our  last  report  to  DOJ  on 
backlogs,  the  Inspector  General  (IG)  and  the  Bureau  of  Transportation  Statistics 
(BTS)  have  established  FOIA  Coordinators  responsible  for  responding  to  requests 
for  the  records  of  those  offices.  Also,  pursuant  to  the  ICC  Termination  Act  of 
1995,  the  Surface  Transportation  Board  was  established  as  an  independent 
agency  within  the  Department.  Under  that  authority,  the  Board  is  responsible 
for  responding  to  FOIA  requests  for  its  records. 

With  regard  to  our  application  of  the  "foreseeable  harm"  standard,  while  the 
Department  has  always  fostered  a  policy  of  openness,  we  renewed  our  efforts  to 
ensure  all  records  are  reviewed  with  discretionary  disclosure  as  a  primary 
consideration.  The  offices  and  administrations  have  reported  that  their  emphasis 
on  discretionary  disclosure  has  resulted  in  additional  disclosures  in  many  cases. 
The  requirement  that  record  holders  specifically  identify  a  harm  has  resulted  in 
careful  review  for  discretionary  disclosure.  Record  holders  are  working  closely 
with  FOIA  officials  and  agency  attorneys  in  determifiing  whether  applicable 
exemptions  apply  before  releasing  information  to  the  public. 
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With  respect  to  backlogs,  the  Department  reported  the  following  backlogs  for 

1993  pursuant  to  DOJ's  1993  request:  OST  approximately  20;  Federal  Aviation 
Administration  (FAA)  43;  Federal  Highway  Administration  (FHWA)  100;  Federal 
Railroad  Administration  (FRA)  111;  Research  and  Special  Programs 
Adnninistration  (RSPA)  11;  and  United  States  Coast  Guard  (USCG)  260.  Four 
Administrations,  National  Highway  Transportation  Administration  (NHTSA), 
Federal  Transit  Administration  (FTA),  Saint  Lawrence  Seaway  Development 
Corporation  (SLSDC),  and  Maritime  Administration  (MARAD),  reported  no 
backlog  for  1993. 

The  Department  continues  to  emphasize  backlog  reduction,  despite  our  current 
budgetary  constraints.  For  1994  and  1995  the  following  five  administrations 
reported  no  backlog:  NHTSA,  MARAD,  BTS,  SLSDC,  and  FTA.  The  OST 
backlog  increased  in  1994  to  151  at  the  end  of  the  calendar  year,  due  to  a  FOL\ 
Office  vacancy,  but  was  reduced  to  20  by  the  end  of  1995.  RSPA  reported  39  for 

1994  and  5  for  1995;  FHWA  reported  81  for  1994  and  110  for  1995;  and  the  IG  first 
calculated  a  backlog  of  93  requests  in  March  of  1995  and  reports  85  at  the  end  of 
1995.  The  FRA  reports  an  approximate  backlog  of  100  for  both  1994  and  1995. 
The  FAA  and  the  USCG  have  decentralized  FOIA  processing  systems,  therefore 
statistics  are  not  readily  available  for  those  administrations.  The  FAA  has 
decentralized  their  FOIA  program  since  1993  and  reports  that  decentralization  is 
facilitating  immediate  coordination  of  FOIA  requests  so  that  there  is  no  backlog 
of  unprocessed  requests. 

Based  on  the  available  comparison  statistics,  it  appears  that  the  Department  is 
generally  at  or  below  1993  backlog  levels,  while  the  number  of  requests  received 
are  increasing  each  year. 

The  following  Department  initiatives  reflect  our  implementation  of  the 
President's  commitment  to  the  FOIA  : 

•  development  and  acquisition  of  automated  tracking  systems 

•  use  of  imaging  systems  to  automate  responses 

•  development  of  standardized  response  language 

•  development  of  FOIA  processing  guidance 

•  use  of  FOIA  newsletters  to  staff 

•  development  and  presentation  of  training  and  workshops 

•  removal  of  unnecessary  steps  in  the  appeals  process 

•  creation  of  ongoing  Department  FOIA  Focus  groups: 

°Best  Business  Practices-Handbook  and  Policy 

"Training 

"Affirmative  Disclosure-Internet  and  Dockets 

"National  Performance  Review  (NPR)  Issues 

•  development  of  a  Department  FOIA  Brochure  (draft) 

•  development  of  a  Department  FOIA  Internet  page  (draft) 

•  development  of  Department  NPR  customer  service  standards  (draft) 
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The  Department  goals  for  1996  for  further  improvements  are  for  continued 
emphasis  on  backlog  reduction  and  high  standards  for  FOIA  processing  through 
the  use  of  technology,  affirmative  disclosure,  training,  and  streanUining  of  the 
FOIA  process.  The  Department  will  continue  to  address  these  issues  through  the 
Department  FOIA  focus  groups  mentioned  above.  The  Department  is  committed 
to  excellence  in  service  to  the  public  and  FOLA  processing  is  part  of  that 
commitment. 

Sincerely, 


Federico  Pena 


cc:  Richard  L.  Huff 
Daniel  J.  Metcalfe 

Co-Directors,  Office  of  Information  and  Privacy 
U.S.  Department  of  Justice 


43-928  97-13 
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UNITED  STATES  DEPARTMENT  OF  EDUCATION 

OmCE  OF  MANAGEMEa«T 

Mr.  Richard  Huff  and  ^""^  ^'*'   ^996 

Mr.  Oeuiiel  Metcalfe,  Co-Directors 
Office  of  Information  and  Privacy 
U.S.  Department  of  Justice 
Flag  Building,  Suite  570 
Washington,  D.C.   20530 

Dear  Messrs.  Huff  and  Metcalfe: 

In  response  to  Attorney  General  Janet  Reno's  questions  asked  in  a 
May  16,  1996,  memorandum  to  the  heads  of  departments  and 
agencies,  please  find  the  following  answers  on  the  Department  of 
Education's  progress  in  implementing  Freedom  of  Information  Act 
(FOIA)  initiatives: 

1.  What  has  been  your  agency's  experience  in  applying  the 
"foreseeable  harm"   standard  in  analyzing  whether   to  withhold 
information?     What   type  of  records  have  been   the  subject  of 
"discretionary  disclosures"    that  would  have  been  withheld 
under  the  1981   guidelines? 

The  FOIA  Office  of  the  Department  of  Education  has  tried  to 
implement  the  "foreseeable  harm"  standard  established  by  the 
Attorney  General's  memorandum  of  October  4,  1993,  with 
minimal  success.   For  example,  in  April  1994,  a  letter  from 
the  law  firm  of  Dow,  Lohnes  &  Albertson  requested  copies  of 
the  Office  of  Postsecondary  Education's  (OPE's)  Program 
Review  Guide.   This  guide  had  been  previously  withheld  under 
a  "high  2"  exemption,  related  to  internal  personnel  rules 
and  practices.   It  was  not  until  October  1995  that  the 
redacted  copy  was  made  available  for  release  to  the  public. 
It  is  now  a  part  of  the  "FOIA  reading  room"  materials.   The 
amount  of  staff  effort  required  to  complete  this  redaction, 
combined  with  a  reduction  in  staff  dedicated  to  the  FOIA 
process,  has  limited  the  Department's  progress  in  this  area. 

2.  What  progress  has  been  made  in  reducing  FOIA  backlogs 
(include  backlog  status  for  12/31/93,    12/31/94   and  12/31/95) 

and  what  plans  are  in  place   to  improve  backlog  reduction? 

Some  progress  has  been  made  over  the  past  three  years  to 
reduce  the  FOIA  request  backlog.   The  backlog  was  180  FOIA 
request  cases  in  December  1993,  191  cases  in  December  1994, 
and  277  cases  in  December  1995.   These  backlog  numbers 
represent  9%  or  less  of  the  total  number  of  FOIA  requests 
received  by  the  Department  for  each  year.   In  calendar  year 
1993  and  1994,  there  were  two  (2)  full-time  equivalents 
(FTEs)  assigned  to  the  FOIA  staff.   In  1995  and  today,  there 
is  one  (1)  FTE  assigned. 


600  INDEPENDENCE  AVE..  S.W    WASHINGTON.  DC   20202 
Our  mission  is  to  ensure  equal  access  to  education  and  to  promote  educational  excellence  throughout  the  Nation. 
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There  are  several  actions  being  taken  or  options  under 
consideration  to  improve  the  processing  of  FOIA  requests, 
including  reducing  the  backlog.   Examples  include  the 
following : 

-  A  temporary  college  intern  has  been  added  to  the  FOIA 
staff  to  help  during  the  three  months  this  summer; 

-  Information  Resources  Group  (IRG)  management  is  reviewing 
and  considering  staff  reassignments; 

-  Utilizing  information  technology  to  better  facilitate  the 
FOIA  process  is  being  evaluated; 

-  More  frequent/better  training  of  our  Principal  Office  (PO) 
FOIA  contacts,  program  officials,  and  managers; 

-  Consideration  being  given  to  possibly  of  utilizing 
contractors  to  assist  in  processing  FOIA  requests;  and 

-  Consideration  being  given  to  including  in  appropriate 
Departmental  staff's  Performance  Agreements,  FOIA  related 
performance  element(s)  and  standard(s). 

What   other  measures   has   your  agency  instituted    to   implement 
the   President' s   commitment    to    the   Freedom  of   Information  Act? 

Please  refer  to  the  Department's  response  to  questions  #2  and 
#4. 

What   goals   has  your  agency  established   for   further 
improvements    in   its   administration   of    the   Freedom  of 
Information   Act   in   1996? 

The  Department  is  committed  to  the  goal  of  ensuring 
compliance  with  the  letter  and  full  intent  of  the  FOIA  and 
related  policies.   This  includes  ensuring  openness  of  the 
government,  presumed  disclosure  of  requested  information,  and 
timely  response  to  FOIA  requests.   In  addition  to  the  items 
presented  in  response  to  question  #2,  the  Information 
Management  Team  has  established  the  following  customer 
service  goals/standards  for  FOIA: 

-  Acknowledgement  postcard  mailed  to  requesters  as  soon  as 
possible,  but  no  later  than  2  workdays  after  receipt  of 
FOIA  request . 

-  Copies  of  request  sent  to  appropriate  POs  as  soon  as 
possible,  but  no  later  than  2  workdays  after  receipt  of 
FOIA  request . 

-  Ensure  full/partial  denials  are  in  full  compliance  with 
FOIA  exemptions  and  the  intent  of  the  administration. 

-  Maintain  a  high  level  of  quality  in  FOIA  responses 
minimizing  the  number  of  appeals  -  maximum  of  10%  of  the 
number  of  full/partial  denials  issued  annually. 

-  Maintain  a  high  level  of  quality  in  FOIA  responses 
minimizing  the  number  of  appeals  which  are  upheld  -  maximum 
of  20%  of  appeals  filed  are  upheld. 
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-  25%  reduction  in  the  year  end  backlog  -  reduce  year  end 
backlog  percentage  of  total  FOIA  requests  received  during 
the  calendar  year  from  9%  to  approximately  7%  or  less. 

-  Ensure  annual  FOIA  report  is  submitted  to  Congress  on  or 
before  due  date. 

I  wish  to  close  by  saying  the  Department  is  committed  to  ensuring 
compliance  with  the  letter  and  full  intent  of  the  FOIA  and  the 
administration's  policies.   If  you  have  any  questions  regarding 
the  information  presented,  please  contact  Kent  H.  Hannaman, 
Information  Management  Team  Leader,  Information  Resources  Group, 
on  202-708-5207,  or  via  Internet  at  kent_hannaman@ed.gov. 

Sincerely, 

Gloria  Parker 

Director 

Information  Resources  Group 
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JUN  I  4  1005 


Mr.  Richard  Huff,  Director 
Office  of  Information  &  Privacy- 
Department  of  Justice 
Flag  Building,  Suite  570 
Washington,  D.C.   20530 

Dear  Mr.  Huff : 

This  is  in  reply  to  the  Attorney  General's  Memorandum  of 
May  16,  1996  for  information  on  our  efforts  to  fulfill  the 
President's  commitment  to  "discretionary  disclosure"  of 
information,  and  reducing  backlogs  of  Freedom  of  Information 
requests . 

Below  are  our  replies  to  the  questions  concerning  our 
progress  in  implementing  our  initiatives  under  the  Freedom  of 
Information  Act  (FOIA) . 

1.    What  has  been  your  agency's  experience  in  applying  the 

"foreseeable  harm"  standard  in  analyzing  whether  to  withhold 
information?   What  types  of  records  have  been  the  subject  of 
"discretionary  disclosures"  that  would  have  been  withheld 
iinder  the  1981  guidelines? 

In  the  past  two  years,  the  number  of  instances  in  which  our 
Agency  has  considered  applying  the  (b) (5)  Exemption  has 
increased  due  to  two  factors:  (a)  an  increase  in  requests 
dealing  with  policy  and  decision-making  activities  and  (b) 
an  increase  in  the  use  of  electronic  mail  by  our  Agency's 
employees,  especially  overseas  employees.   The  latter  factor 
has  had  a  tremendous  impact  because  decision-making 
discussions  that  would  have  been  held  orally  in  the  past  now 
are  often  held  via  e-mail  establishing  a  record  of  the 
communication . 

The  number  of  times  that  our  Agency  has  actually  invoked  the 
(b) (5)  Exemption  has  also  increased.   In  1993  it  was  invoked 
10  times;  in  1994  12  times;  and  in  1995  22  times.    At  the 
same  time  that  this  increase  has  been  taking  place,  we  have, 
using  Attorney  General  Reno's  guidelines,  released  an 
increasing  amount  of  information  that  we  would  have  withheld 
in  the  past  under  (b) (5) .   The  following  are  prime  examples. 
Deliberative-process  documents  containing  embarrassing 
remarks  about  an  individual  or  other  organization  would  have 
been  routinely  withheld  in  the  past  under  (b) (5) .   Today, 
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the  possibility  of  embarrassment  to  the  Agency  is  not  a 
determining  factor  in  our  decision-making  process  concerning 
the  use  of  (b) (5) .   In  the  past,  draft  documents  would  have 
received  a  "blanket"  withholding  under  (b) (5) ;  that  is  no 
longer  the  case.   Mundane  "attorney-client"  documents  which 
in  the  past  would  have  been  routinely  withheld  are  now 
released. 

2 .  What  progress  has  been  made  in  reducing  FOIA  backlogs 

(include  backlog  status  for  12/31/93,  12/31/94  and  12/31/95) 
and  what  plans  are  in  place  to  improve  backlog  reduction? 

New  procedures  were  put  into  place  in  November  1994  to 
streamline  our  processing  procedures.   We  developed  better 
tracking  systems,  form  letters,  customize  training,  and 
added  personnel .   All  of  the  above  has  enabled  us  to  close 
all  of  the  626  cases  from  1993.   Out  of  544  cases  in  1994, 
only  1  case  remains  open  and  from  the  467  cases  for  1995,  50 
cases  remain  open. 

3 .  What  other  measures  has  your  agency  instituted  to  implement 
the  President's  commitment  to  the  Freedom  o£  Information 
Act? 

The  Agency  has  purchased  from  the  Department  of  State  an 
automated  FOIA  processing  system.   This  system  will  be  a 
comprehensive  information  management  system  for  automating 
the  declassification  process  and  speeding  up  the  processing 
of  FOIA  cases.   This  will  help  in  our  complying  with 
President  Clinton's  FOIA  Memorandum  directing  all  agencies 
to  handle  their  FOIA  requests  "in  a  customer- friendly 
manner,"  and  reduce  existing  backlogs. 

4 .  What  goals  has  your  agency  established  for  further 
improvements  in  its  administration  of  the  Freedom  of 
Information  Act  in  1996? 

The  following  are  steps  that  the  Agency  is  taking  to  further 
improve  the  administration  of  the  FOIA: 

-  Reengineering  internal  FOIA  processing  system. 

-  Updating  our  FOIA/PA  Regulations  (prior  regulations  dated 
from  May  30,  1975) . 

-  Conducting  training  of  FOIA/PA  staff  and  key  agency 
personnel  on  requirements  of  the  FOIA/PA. 

-  Reducing  case  processing  time. 

-  Continuing  to  work  on  reducing  case  backlog. 
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Thank  you  for  extending  our  response  time.   If  you  have  any 
questions,  please  contact  Janet  Allem  or  Willette  Smith,  in  the 
Office  of  Customer  Service  and  Ove-f^ight-NStaf f  on  703/516-1849. 


'Byrne 
ant  Admirfistrator 
for  M^n^gement 
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PEACE  CORPS 

DIRECTOR 

June  14, 1996 


The  Honorable  Janet  Reno 
Attorney  General  of  the  United  States 
United  States  Department  of  Justice 
Office  of  Information  and  Privacy 
Suite  570,  Flag  Building 
Washington,  DC  20530 

Dear  Attorney  General  Reno: 

This  is  in  response  to  your  memorandum  dated  May  16, 1996,  requesting  certain 
information  related  to  the  Freedom  of  Information  Act.  Please  be  advised  that 
the  Peace  Corps  has  been  able  thus  far  to  comply  with  the  new  guidance  for  the 
release  of  information.  Indeed,  at  this  time,  the  Peace  Corps  has  no  backlog  of 
Freedom  of  Information  requests. 

1.  The  Peace  Corps  has  not  experienced  any  noteworthy  problem  when 
applying  the  "foreseeable  harm"  standard  when  the  requests  involved 
litigation  in  which  the  Agency  was  a  party.  Records  that  would  have 
been  withheld  under  the  1981  guidelines  pursuant  to  the  "discretionary 
disclosure"  provision  include  applicant  file  information  and  contract 
information. 

2.  As  previously  indicated,  no  backlog  of  Freedom  of  Information 
requests  exists  at  the  Peace  Corps.  Over  the  past  three  years,  the 
agency  has  responded  to  an  average  of  85  FOIA  requests  annually  with 
a  mean  response  time  of  20  days.  We  have  accomplished  this  task  with 
a  minimum  of  resources.  In  an  effort  to  improve  on  our  performance, 
we  are  developing  a  system  to  track  FOIA  requests  that  is  expected  to 
be  operational  by  the  end  of  FY  '97. 

3.  Another  measure  that  the  Peace  Corps  has  instituted  to  implement  the 
President's  commitment  to  the  Freedom  of  Information  Act  is  cross-training 
staff  to  make  additional  FOIA  expertise  available  to  the  agency. 

4.  To  further  improve  upon  the  administration  of  the  Freedom  of  Information 
Act  in  1996,  the  Peace  Corps  is  upgrading  its  computer  technology  to  enable 
agency  offices  to  directly  share  information  in  order  to  respond  in  a  more 
timely  manner  to  FOIA  requests. 
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The  Honorable  Janet  Reno 
June  14, 1996 
Page  Two 


I  trust  this  information  proves  useful  in  your  evaluation  of  the  initiatives  taken  to 
improve  responsiveness  to  requests  submitted  under  the  Freedom  of  Information 
Act.  Please  do  not  hesitate  to  contact  me  if  you  have  any  additional  questions. 


Sincerely, 


Stanley  D.  Suyat 

Associate  Director  for  Management 
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FEDERAL  ELECTION  COMMISSION 

WASHINGTON    D(      .'0461 


June  14,  1996 


Richard  Huff 
Daniel  Metcalf 
Office  of  Information 

and  Privacy 
U.S.  Department  of  Justice 
Suite  570 
Flag  Building 
Washington,  D.C.  2  0  530 

Dear  Messrs.  Huff  and  Metcalf: 

This  responds  to  the  Attorney  General's  May  16,  1996, 
Memorandum  seeking  data  concerning  this  Agency's  implementation 
of  the  Freedom  of  Information  Act. 

As  a  full  disclosure  agency,  it  long  has  been  our  practice 
to  make  available  to  the  public  as  much  information  as  possible, 
consistent  with  personal  and  commercial  privacy  rights,  statu- 
tory restrictions  and  investigative  imperatives.   In  addition 
to  those  records  made  available  pursuant  to  5  U.S.C.  §§552 (a) 
(1)  and  (2),  our  own  statute,  2  U.S.C.  §431  et  seq. ,  and 
regulations,  11  C.F.R.,  require  sua  sponte  disclosure  of 
several  categories  of  information.   For  example,  we  routinely 
disclose  requests  submitted  by  the  public  for  the  issuance  of 
Advisory  Opinions  (2  U.S.C.  §437f (d) ) ;  conciliation  agreements 
reached  in  enforcement  matters  (2  U.S.C.  §437g(a)  (4)  (B)  (ii) )  ; 
all  reports  and  statements  of  financial  activity  filed  with 
the  Agency  (2  U.S.C.  §438 (a)  (4) )  ;  and  investigative  files  in 
completed  enforcement  matters  (11  C.F.R.  §111. 20(a)).   Like- 
wise, we  place  on  the  public  record  the  results  of  audits 
conducted  under  26  U.S.C.  §§9007  and  9038.   Additionally, 
we  believe  that  this  Agency  was  among  the  first  to  make  broad 
categories  of  information  available  to  the  public  via  computer 
and  other  electronic  means.   For  more  detail  on  our  disclosure 
activities,  see  the  enclosed  brochure. 
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other  than  requests  for  campaign  finance  information  on 
computer  tape,  or  requests  for  access  to  the  Commission's  Direct 
Access  Program  (DAP) ,  both  of  which  we  grant  routinely,  we 
receive  a  relatively  small  number  of  FOIA  requests.   Perhaps 
that  is  attributable  to  the  fact  that  we  already  have  made 
available  the  quantity  of  information  noted  above.    With 
respect  to  the  non-computer,  non-DAP  FOIA  requests,  we  had, 
in  effect,  practiced  "discretionary  disclosure"  for  a  number 
of  years,  even  before  "foreseeable  harm"  became  the  standard. 
Thus,  our  experience  after  October,  1993,  is  unchanged  from 
before.   As  one  measure  of  our  dedication  to  disclosure,  one 
might  look  to  the  number  of  administrative  appeals  and  court 
actions  filed  with  respect  to  our  determinations.   Administra- 
tive appeals  have  averaged  fewer  than  one  per  year  for  the  past 
several  years;  we  have  not  been  a  party  to  FOIA  litigation  since 
1987. 

Backlogs  numbered  4  as  of  the  close  of  1993;  25  at  the 
end  of  1994;  and  15  on  12/31/95.   We  believe  the  1994  figure 
to  be  an  aberration  which  resulted  from  an  abrupt  turnover  in 
the  FOIA  staff  during  that  year,   as  evidenced  by  the  decrease 
in  the  backlog  as  of  the  end  of  the  following  year.   It  is 
anticipated  that,  as  this  new  staff  develops  more  expertise 
in  the  processing  of  FOIA  requests,  the  figure  will  decrease 
further  by  the  conclusion  of  1996. 

Sincerely, 

Ronald  M.  Harris  - 
FOIA  Officer 


Enclosure 


1.  Paper  or  microfilm  copies  of  records,  computerized  indices  and 
computerized  printouts  are  available  in  the  FEC's  Public  Records 
Reading  Room.   Computer  tapes  and  access  to  our  Direct  Access 
Program  are  made  available  through  FOIA  requests. 

2.  Because  of  the  small  size  of  this  Agency,  the  FEC's  Press 
Officer  serves  concurrently  as  FOIA  Officer. 
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JUN  I  3  1996 


UNITED  STATES  DEPARTMENT  OF 

ChM  Financial  OffloM* 

Aaaistant  Sacratary  for  Administratian 

Washington.  DC.  S0S30 


Richard  Huff,  Esq 

Office  of  Information  and  Privacy 
Department  of  Justice 
Washington,  D.C.   20530 

Dear  Mr.  Huff: 

This  is  in  response  to  your  request  for  information  pertaining  to 
implementation  of  the  Administration's  October,  1993  initiative 
encouraging  discretionary  disclosure  under  the  Freedom  of 
Information  Act  (FOIA) .   We  address  each  of  your  questions  below, 
in  the  order  they  are  set  forth  in  the  Attorney  General's  May  16, 
1995  memorandum: 

1.  In  response  to  the  October,  1993  guidance  on  FOIA,  the 
Department  of  Commerce  instituted  an  administrative  requirement 
of  a  written  "foreseeable  harm"  analysis  of  all  information 
withheld  pursuant  to  a  FOIA  exemption.   Preparation  of  the 
analysis  requires  a  demonstration  that  any  withheld  material  is 
properly  exempt  from  disclosure  and  that  there  would  be 
foreseeable  harm  in  disclosure;  the  foreseeable  harm  must  be  set 
forth  in  the  analysis.   If  no  harm  is  articulated,  or  if  the 
posited  harm  does  not  withstand  further  scrutiny  by  the 
responding  Commerce  agency,  the  information  is  released.   As  a 
result  of  this  enhanced  scrutiny,  there  has  been  an  increase  in 
disclosure  of  predecisional,  deliberative  documents  exempt  from 
disclosure  pursuant  to  FOIA  exemption  (b) (5) . 

2.  In  an  attempt  to  reduce  FOIA  backlogs,  a  new  FOIA  Officer 
position  has  been  established  in  the  immediate  Office  of  the 
Secretary  to  handle  the  large  number  of  requests  addressed  to 
that  office.   In  addition,  when  an  office  receives  an 
unmanageable  number  of  requests,  every  attempt  is  made  to  detail 
employees  from  other  offices  to  assist  with  the  FOIA  workload. 

As  a  result  of  these  measures,  the  FOIA  backlog  was  reduced 
slightly  from  December  1994  to  December  1995.   The  FOIA  backlog 
status  for  calendar  years  1993,  1994,  and  1995  are  set  forth 
below: 


Requests  Received 

Requests  Processed 
within  10  Days 

Extensions  Granted 

Requests  Processed 
after  Due  Date 


CV93 

CY94 

cy95 

1902 

2166 

2218 

1291 

1428 

1506 

27^ 

5?9 

4?7 

335 

200 

275 
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12/31/93   12/31/94   12/31/95 
Backlog  Status  611        738        712 

3.  In  addition  to  the  undertakings  discussed  above,  the 
Department  of  Conunerce  has  instituted  other  measures  to  implement 
the  President's  commitment  to  FOIA.   Shortly  after  the 
Administration's  October,  1993  initiative  was  instituted, 

the  Department's  Office  of  the  General  Counsel  (OGC)  issued 
formal  guidance  on  how  to  implement  the  Administration's 
discretionary  disclosure  policy.   To  assist  in  the  implementation 
process,  OGC  conducts  two-hour  FOIA  training  sessions 
addressing  both  the  Department's  administrative  FOIA  procedures 
and  legal  issues,  with  an  emphasis  on  discretionary  disclosure 
and  the  application  of  a  foreseeable  harm  standard.   OGC  has  also 
established  a  FOIA  officer  of  the  day  to  answer  questions  about 
FOIA,  including  application  of  the  foreseeable  harm  standard. 

OGC  has  also  organized  a  FOIA  officers  roundtable  discussion 
group  to  facilitate  communication  among  the  Department  FOIA 
officers.   This  provides  a  good  forum  for  discussing  FOIA  issues 
and  making  sure  that  agencies  are  complying  with  FOIA  law  and 
policy  and  that  they  are  working  to  meet  response  deadlines.   The 
group  has  met  once  so  far,  and  plans  to  meet  again  before  the  end 
of  the  year. 

4.  In  the  future,  OGC  plans  to  institute  a  program  of 
advanced  FOIA  training,  and  the  Department  plans  to  continue 
monitoring  offices  for  compliance  with  FOIA  and  also  plans  to 
continue  exploring  information  technology  and  its  implications 
for  improving  the  FOIA  process. 

If  you  have  any  questions  about  the  Department's  FOIA  program  or 
this  response,  please  contact  me  at  (202)  482-0387. 

Sincerely, 


Brenda  Dolan 

Freedom  of  Information  Act 
Officer 
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UNITED  STATES 
NUCLEAR  REGULATORY  COMMISSION 

WASHINGTON.  O.C    205SS-OOO1 

June  12.  1996 


The  Honorable  Janet  Reno 
Attorney  General 
Washington,  D.C.  20530 

Dear  Madam  Attorney  General: 

I  am  responding  to  your  memorandum  of  May  16,  1996,  regarding  the  Nuclear 
Regulatory  Commission's  experience  in  making  discretionary  disclosures  of 
information  and  reducing  backlogs  of  Freedom  of  Information  Act  (FOIA) 
requests.   I  have  enclosed  specific  responses  to  each  of  the  questions  posed 
in  your  memorandum. 

If  you  have  any  further  questions  on  this  matter,  please  contact  me. 

Sincerely, 


jiCjLj    ^£^  L. 


Shirley  Ann  Jackson 


cc:  v/fti chard  L.  Huff,  Co-Director 
Daniel  J.  Metcalf,  Co-Director 
Office  of  Information  and  Privacy 
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Enclosure 


What  has  been  your  agency's  experience  in  applying  the  "foreseeable 
harm"  standard  in  analyzing  whether  to  withhold  information?  What  types 
of  records  have  been  the  subject  of  "discretionary  disclosures"  that 
would  have  been  withheld  under  the  1981  guidelines? 

Application  of  the  "foreseeable  harm"  standard  has  resulted  in  an 
estimated  30-40  percent  increase  in  discretionary  disclosures  of  records 
that  would  ordinarily  have  been  withheld  under  FOIA  Exemption  5. 
Records  that  were  previously  routinely  withheld  as  predecisional , 
attorney  work  product,  and  attorne;'  client  privileged  are  now 
scrutinized  much  more  closely  to  determine  their  actual  potential  for 
creating  a  "harm"  if  disclosed. 

What  progress  has  been  made  in  reducing  FOIA  backlogs  (include  backlog 
status  for  12/31/93,  12/31/94,  and  12/31/95)  and  what  plans  are  in  place 
to  improve  backlog  reduction? 

As  of  the  end  of  December  31,  1993,  1994,  and  1995,  the  number  of 
pending  requests  were  66,  88,  and  65,  respectively. 

A  team  from  the  NRC  FOIA  office  conducted  an  internal  control  review 
from  June  to  August  1995  to  determine  the  adequacy  of  staff  offices' 
management  controls  and  procedures  for  processing  FOIA  requests.  That 
review  uncovered  several  areas  that  could  be  improved;  foremost  was  the 
need  for  each  office  to  identify  alternates  to  the  office  FOIA 
Coordinator  to  act  on  FOIA  requests  during  the  absence  of  the  primary 
FOIA  Coordinator.  Each  office  was  asked  to  name  an  alternate  FOIA 
Coordinator. 

Each  office  director  has  designated  a  Senior  FOIA  Management  Official  to 
represent  the  office  director  in  resolving  FOIA  issues  that  cannot  be 
resolved  by  the  office  FOIA  Coordinator.   In  July  1995,  the  FOIA  office 
began  notifying  management  at  various  levels,  from  the  Senior  FOIA 
Management  Official  up  to  NRC's  Deputy  Executive  Director  for 
Operations,  on  a  weekly  basis  of  delays  in  office  response  to  the  FOIA 
office  on  requests  sent  to  them  for  action.  This  procedure  has 
significantly  improved  office  response  to  FOIA  actions.   In  addition, 
each  office  is  sent  a  monthly  list  of  all  its  pending  FOIA  actions  and 
the  number  of  days  that  have  elapsed  since  the  action  was  assigned.  At 
least  quarterly,  two  charts  accompany  the  monthly  list  that  show  the 
average  age  of  completed  requests  and  the  average  age  of  pending 
requests  for  that  office  and  for  e' ".  comparable  offices,  as  well  as  the 
fiRC  average. 

In  May  1996,  we  instituted  a  review  of  the  FOIA  office's  administrative 
processes  to  search  for  additional  areas  for  improving  efficiency  in 
processing  FOIA  requests. 
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What  other  measures  has  your  agency  instituted  to  implement  the 
President's  commitment  to  the  Freedom  of  Informat'"n  Act? 

On  July  27,  1994,  NRC  launched  a  Public  Responsiveness  Initiative  and 
required  all  office  directors  to  develop  "Public  Responsiveness 
Improvement  Plans."  These  plans  were  published  in  the  Federal  Register 
on  March  31,  1995,  for  public  comment,  and  the  final  plan  was  published 
in  January  1996.   In  the  plan,  the  NRC  set  forth  the  following  policy  on 
Public  Access  to  Documents: 

"It  is  the  intent  of  the  NRC  to  automatically  make  documents 
publicly  available  that  are  anticipated  to  be  of  interest  to  the 
public  without  anyone  needing  to  file  a  Freedom  of  Information  Act 
request . 

"The  agency  will  review  the  types  of  documents  that  are  of  public 
interest  that  are  not  now  routinely  placed  in  the  NRC  Public 
Document  Room  (PDR)  and  local  public  document  rooms  (LPDRs).   To 
the  extent  that  categories  of  documents  can  be  identified  that  are 
likely  to  be  of  interest  to  the  public,  NRC  will  expand  the  scope 
of  information  routinely  disclosed.   To  this  end,  the  NRC  will 
make  information  available  to  the  PDR  and  LPDRs  whenever  it  is 
known  or  anticipated  that  there  is  or  will  be  public  interest  in 
such  information,  except  when  there  is  a  legitimate  need  to 
safeguard  the  information. 

"On  occasion  a  document  that  has  a  requirement  for  protection  and 
also  has  known  or  potential  interest  to  the  public  can  be 
released,  in  whole  or  in  part,  as  a  result  of  declassification  or 
disclosures  under  the  Freedom  of  Information  Act.   In  these  cases, 
the  NRC  will  make  the  document  or  a  portion  thereof  available  to 
the  public  by  placing  it  in  the  PDR  and  LPDRs." 

In  March  1995,  NRC  held  an  FOIA  Users  Conference  that  was  open  to 
the  public.  The  conference  was  announced  in  the  Federal  Register  and 
invitations  were  sent  to  NRC's  most  frequent  FOIA  requesters.  The 
Executive  Director  for  Operations,  the  Co-Director  from  the  Office  of 
Information  and  Privacy  (DOJ)  and  an  FOIA  representative  from  each  of 
the  major  NRC  staff  offices  made  presentations  about  the  FOIA  process. 
The  staff  of  the  NRC  Public  Document  Room  gave  a  special  presentation 
and  demonstration  on  the  availability  and  accessibility  of  NRC  records 
from  the  PDR.  A  major  outcome  of  the  conference  was  the  weekly 
publication  of  a  list  and  description  of  the  subject  of  all  FOIA 
requests  received  by  NRC  each  week  for  public  access  on-line  through 
FedWorld. 

From  May  through  July  1995,  NRC  conducted  an  FOIA  Users  Survey  to  assess 
public  satisfaction  with  the  NRC  FOIA  process,  and  from  February  through 
April  1996  conducted  a  resurvey.  The  analysis  of  the  survey  indicated  a 
fairly  high  level  of  satisfaction  with  the  NRC  FOIA  process;  however. 
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better  communication  with  requesters  could  improve  the  process.   The 
FO'A  office  now  sends  a  brochure  to  each  new  FOIA  requester  with  the 
letter  acknowledging  receipt  of  the  FOIA  request  to  explain  the  many 
avenues  for  obtaining  records  and  information  from  NRC  in  addition  to  an 
FOIA  request. 

What  goals  has  your  agency  established  for  further  improvements  in  its 
administration  of  the  Freedom  of  Information  Act  in  1996? 

In  conjunction  with  the  "Public  Responsiveness  Improvement  Plans,"  the 
NRC  set  a  goal  of  reducing  by  20  percent  the  average  time  to  complete 
FOIA  requests,  from  an  average  of  51  days  in  FY  1994  to  an  average  of  41 
calendar  days  by  the  end  of  FY  1996.  (As  of  the  end  of  April  1996,  the 
average  time  to  complete  requests  in  FY  1996  was  43  days.) 
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NATIONAL  SCIENCE  FOUNDATION 

4201    WILSON  BOULEVARD 
ARLINGTON,  VIRGINIA  22230 


June  11,  1996 

nsf 


OFFICE  OF  THE 
GENERAL COUNSEL 


Richard  Huff  and  Daniel  Metcalfe 
Office  of  Information  and  Privacy 
Department  of  Justice 
Flag  Building.  Suite  570 
Washington,  D.C.  20530 

Dear  Messrs.  Huff  and  Metcalfe: 

This  responds  to  the  Attorney  General's  recent  request  asking  agencies  to  provide 
information  on  the  implementation  of  the  Freedom  of  Information  Act  (FOIA). 

The  National  Science  Foundation  (NSF)  has  always  encouraged  openness  in  responding 
to  all  requests  for  information.  Because  of  the  nature  of  records  held  by  the  agency,  the 
majority  of  requests  for  NSF  records  are  made  outside  of  the  FOIA.'  In  accordance  with 
the  policy  of  openness,  our  FOIA  regulations  begin  with  the  statement  that  the  agency 
"...will  make  the  fullest  possible  disclosure  of  information  to  any  person  who  requests 
information,  without  unnecessary  expenses  or  delay." 

In  November  1993  this  office  issued  a  Legal  Advisory  to  NSF  staff  (copy  enclosed)  that 
discussed  the  new  policy  advice  issued  by  President  Clinton  and  Attorney  General  Reno 
as  it  applied  to  some  commonly  requested  NSF  information,  particularly  internal  agency 
memoranda,  e-mail,  and  draft  documents.  As  noted  in  that  advisory: 

"The  Foundation  has  always  encouraged  openness  whenever  appropriate, 
has  long  sought  to  manage  its  FOIA  requests  in  an  informal,  user-friendly 
way,  and  will  continue  to  do  so." 

NSF  can  be  open  with  most  FOIA  requesters  because  NSF,  with  one  exception  -  the  U.S. 
Antarctic  program  —  has  no  regulatory  function,  and  its  "core"  records  on  review  of 
research  proposals  are  open  to  proposal  applicants  under  the  Privacy  Act,  save  only  for 
reviewer  identities.  See  Henke  v.  Department  of  Commerce  and  NSF,  No.  95-5181,  Slip 
Op.  (May  17,  1996).  Thus,  NSF  FOIA  procedures  already  largely  conformed  to  the 
current  discretionary  disclosure  policy  and  it  represented  a  minimal  change  for  the 
agency. 


A  large  portion  of  formal  FOIA  requests  cover  records  protected  by  the  Privacy  Act. 


Telephone  (703)  306- 1 060  FAX  ( 703)  306-0 1 49 
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For  the  most  part,  any  redactions  of  information  from  records  released  by  NSF  are  based 
upon  the  withholding  of  proprietary  or  personal  information  under  {b)(4)  or  (6)  of  the 
FOIA.  Only  the  NSF  FOIA  Officer  (or  other  appropriate  staff  within  the  Office  of  the 
General  Counsel)  may  authorize  the  use  of  (b)(5)  or  one  of  the  other  exemptions  as  the 
basis  for  withholding  of  information.  This  procedure  provides  a  focal  point  for  assuring 
consistent  application  of  the  discretionary  disclosure  policy. 

NSF  historically  has  had  no  backlog  of  requests.  Any  inability  to  answer  requests  within 
the  statutory  time  limit  is  due  to  (1)  the  voluminous  amount  of  material  requested  and 
need  to  review  in  detail  (e.g.,  we  are  currently  processing  over  1,500  pages  of  electronic 
mail  in  response  to  a  requester),  (2)  the  need  to  retrieve  older  records  from  the  Federal 
Records  Center  before  processing,  or  (3)  the  need  to  provide  notice  to  the  submitter  of 
potentially  confidential  commercial  information  as  defined  under  5  U.S.C.  §552(b)(4),  as 
required  by  Executive  Order  12600. 

The  position  of  NSF  FOIA  Officer  was  recently  moved  to  the  Office  of  the  General 
Counsel  to  improve  the  administration  of  the  FOIA.  The  agency  also  has  in  place  a 
network  of  FOIA  Representatives  in  each  major  Office  and  Directorate  that  work  directly 
with  the  FOIA  Officer  to  provide  coordination  and  oversight  of  FOIA  implementation. 

We  are  in  the  process  of  revising  our  existing  training  materials,  and  developing  new 
ones,  that  will  improve  the  quality  of  our  training  process.  Part  of  this  new  effort  is 
aimed  at  providing  FOIA  representatives  with  training  materials  that  will  enhance  their 
FOIA  responsibilities.  For  example,  the  Office  and  Directorate  FOIA  Representatives 
will  receive  in-depth  training  that  will  help  them  to  provide  more  advice  directly  to  the 
program  staff.  Our  training  will  continue  to  emphasize  the  discretionary  disclosure 
policy. 

If  you  have  any  additional  questions,  you  may  contact  D.  Matthew  Powell,  Assistant 
General  Counsel,  at  (703)  306-1060. 

Sincerely, 


Lawrence  Rudolph 
General  Coimsel 


Enclosure 
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NATIONAL  SCIENCE  FOUNDATION 

4201  WILSON  BOULEVARD 
ARLINGTON.  VIRGINIA  22230 

LEGAL  ADVISORY 

Freedom  of  Information  Act  Policy 

President  Clinton  and  Attorney  General  Reno  recently  issued  new  policy  advice  on  the  Freedom  of 
Information  Act  (FOIA).  The  FOIA  generally  provides  that  agencies  make  information  available  to  the 
public  upon  request  unless  it  falls  within  one  of  nine  exemptions.  The  Act  accommodates  through  its 
exemptions  the  coimtervailing  interests  that  often  exist  in  evaluating  whether  or  not  to  disclose 
government  information. 

The  new  advice  affirms  the  Act's  presumption  of  openness.  It  encourages  agencies  to  make 
"discretionary  disclosures  whenever  possible"  as  a  matter  of  good  public  policy  and  to  remain  aware  that 
"requesters  are  users  of  a  government  service,  participants  in  an  administrative  process,  and  constituents 
of  our  democratic  society."  NSF's  FOIA  procedures  already  largely  conform  to  the  new  advice.  The 
Foundation  has  always  encouraged  openness  whenever  appropriate,  has  long  sought  to  manage  its  FOIA 
requests  in  an  informal,  user-friendly  way,  and  will  continue  to  do  so.  This  Legal  Advisory  will  discuss 
how  the  new  "discretionary  disclosure"  advice  applies  to  some  commonly  requested  NSF  information. 

General  Principles 

The  new  advice  recognizes  that  the  Act's  exemptions  guard  against  harm  to  both  governmental  and 
private  interests  that  disclosure  may  cause.  However,  it  asserts  that  these  exemptions  are  best  applied 
only  after  consideration  of  the  reasonably  expected  consequences  of  disclosure  in  each  particular  case. 
Accordingly,  the  advice  replaces  the  previous  Department  of  Justice  standard  for  defending  an  agency's 
withholding  of  information  ("substantial  legal  basis")  with  a  new  one  that  looks,  instead,  to  the  harm  that 
may  result  from  disclosure.  The  DOJ  will  defend  the  assertion  of  a  FOIA  exemption  only  where  the 
agency  reasonably  foresees  that  disclosure  would  be  harmful  to  the  interest  protected  by  the  exemption 
asserted  for  withholding.  Information  that  technically  or  arguably  falls  within  an  exemption  ought  not 
be  withheld  unless  it  need  be.  It  encourages  agencies  to  make  "discretionary  disclosures"  whenever 
possible  under  the  Act. 

Discretionary  Disclosures 

An  agency's  ability  to  make  a  discretionary  disclosure  of  information  covered  by  a  FOIA  exemption 
depends  on  wdiether  a  separate  legal  barrier  to  disclosure  applies.  At  NSF,  information  typically 
withheld  often  involves  exemption  5  (protecting  primarily  an  agency's  decision-making  process  as 
reflected  in  drafts  and  intemd  agency  memoranda  or  e-mail  messages).  This  exemption  is  subject  to  no 
other  disclosure  restriction,  belongs  to  the  government,  and  can  be  waived  by  NSF  where  ^propriate.' 


'  NSF  can  make  discretionaiy  FOIA  disclosures  without  waiving  exemptions  for  similar  information.    See,  e.g..  Army  Times  Publishing 
Co  V.  Department  of  the  Air  Force,  998  F.2d  1067,  1068  (DC.  Cir.  1993);  Mobil  Oil  Co  v  EPA,  879  F.2d.  698,  701  (9th  Cir.  1989) 
(discretionaiy  disclosure  waives  FOIA  exemptions  only  for  the  specific  information  released;  opposite  result  would  discourage  any 
discretionary  disclosures  and  thwart  the  FOlA's  purpose  of  broad  public  disclosure).    Thus,  disclosure  to  one  FOIA  requester  obligates 
disclosure  of  the  same  information  to  all  requesters,  but  requires  no  disclosure  of  similar  information. 
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Infonnation  withheld  under  most  other  FOLA  exemptions  is  subject  to  restrictions  on  disclosure  that 
generally  prohibit  agency  "discretionary  disclosure".  In  NSF's  case,  two  exemptions  cover  most  of  this 
infonnation  -  exemption  4  (protecting  confidential,  proprietary  or  commercial  information  in,  for 
example,  research  proposals  and  contract  bids)  and  exemption  6  (protecting  personal  privacy  such  as 
peer  reviews,  reviewer  identities,  and  many  persoimel  records).  These  exemptions  belong  to  the  specific 
business  or  individual  and,  if  they  ^ply  to  information,  cannot  ordinarily  be  waived  by  NSF.2 

Accordingly,  the  new  policy  most  directly  affects  NSF's  handling  of  requests  for  exemption  S  kinds  of 
material  ~  pre-decisionai,  internal  documents  reflecting  the  agency's  decision-making  process. 
Information  covered  by  other  exemptions  (proprietary  business  information  or  personal  privacy)  will 
remain  largely  unaffected  by  the  change. 

Application  to  Some  Commonly  Requested  NSF  Documents 

•  Discretionary  disclosure  (release)  may  be  appropriate  for  part  or  all  of  these  documents  — 

Internal  agency  memoranda  and  e-mail  —  Likely  candidates  for  release  include  documents  that: 
(i)  contain  largely  factual  material;  (ii)  involve  non-policy  advice;  (iii)  discuss  routine  matters;  or 
(iv)  concern  an  issue  on  which  the  agency  had  made  its  final  decision.  Continued  withholding  is  more 
likely  appropriate  where  the  documents:  (i)  involve  extensive  policy  analysis;  (ii)  concern  controversial 
subjects;  (iii)  contain  exploratory,  candid,  or  blunt  advice  or  recommendations;  or  (iv)  concern  an  issue 
on  which  the  agency  has  made  no  final  decision. 

Drafts  -  Working  drafts  produced  by  the  writer  frequently  contain  merely  editing  changes  or  corrected 
errors.  If  not  already  discarded  when  the  final  document  gets  placed  in  the  file,  these  working  copies 
likely  could  be  released  upon  receipt  of  a  FOLA  request.  Treat  drafts  that  reflect  substantive  decision- 
making or  were  produced  for  consideration  or  ^proval  of  others  like  internal  memoranda.  (See  above.) 

•  The  new  policy  advice  makes  no  change  in  our  treatment  of  these  documents  - 

Awarded  proposals  and  related  documents  -  Requests  for  awarded  proposals  must  be  routed  through 
CPO.  CPO  will  continue  to  process  these,  deleting  confidential,  proprietary  and  personal  information  if 
^propriate.  We  continue  to  disclose  to  Pis  their  own  reviews,  but  not  reviewer  identities.  Public  or 
"third-party"  requesters  receive  neither  in  order  to  protect  personal  privacy. 

Declined  proposals  and  related  records  —  Release  these  documents  only  to  named  Pis  with  reviewer 
identities  deleted.  Public  or  "third-party"  requesters  receive  no  information  about  declined  proposals  to 
protect  proprietary  interests  and  personal  privacy. 

If  you  have  questions  about  this  Legal  Advisory,  you  may  contact  Matthew  Powell,  Assistant  General 
Counsel,  at  202/357-9435  or  after  mid-December  at  703/306-1060,  or  on  e-mail  at  "mpowell".  For 
fimher  information  on  FOIA  matters  generally,  contact  NSF's  FOIA  Ofificer,  Mary  Ellen  Schoohnaster, 
in  OLPA,  202/357-9498  or  after  late  January  at  703/306-1072,  or  on  e-mail  at  "mschoohn". 

11/93 


^  Many  NSF  records  covered  by  exemptions  4  and  6,  including  proposal  jackets  and  personnel  files,  are  also  protected  from  disclosure  by 
the  Privacy  Act  'Discretionaiy  disclosure*  remains  incompatible  with  the  Privacy  Act,  and  in  most  instances  is  prohibited  by  it 
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U.S.  DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 
OFRCEOFTHE  SECRETARY 

WASHINGTON.  DC   20410-0001 


June  10,  1996 


TO:   Department  of  Justice,  Office  of  Information  and  Privacy 


Department  of  Justice,  Of 
I:   Th/  D^ltrarttn^nt  of  Housi 


FROM;   The  D^/parrme|ht  of  Housing  and  Urban  Development 
SUBJECT:  ''The  Freedom  of  Information  Act  (FOIA) 

Response  to  questions  for  compiling  data  on  the  progress  in 
implementing  the  Freedom  of  Information  Act: 

1.  What  has  been  your  agency's  experience  in  applying  the 

" f oreseeedsle  harm"  standard  in  analyzing  whether  to  withhold 
information?  What  types  of  records  have  been  the  subject  of 
"discretionary  disclosures"  that  would  have  been  withheld 
under  the  1981  guidelines? 

This  agency  uses  the  'foreseeable  hsunn'  standard  In  about 
60%  of  its  responses.  It  is  generally  used  to  protect  the 
name  of  a  staff  person  that  may  have  had  input  in  the 
decision-maJclng  process  under  Bzeai^tion  5.  There  has  been 
very  little  change  in  the  use  of  discretionary  disclosures 
which  Is  commonly  used  in  connection  with  Items  that  could 
be  withheld  under  Exemption  5  only. 

2.  What  progress  has  been  made  in  reducing  FOIA  backlogs 
(include  backlog  status  for  12/31/93,  12/31/94  and  12/31/95) 
and  what  plans  are  in  place  to  improve  backlog  reduction? 

In  1993  the  backlogs  were  much  smaller  than  they  v&re   In 
1994  and  1995  because  the  incoming  workload  was  smaller.   In 
1994  and  1995  there  has  been  Increased  workload  using  the 
same  staff  or  less.   Plans  In  place  to  Improve  backlog  are 
1)  sharing  job  responsibilities  2)  have  different 
categories  of  FOIA  responses  distributed  throughout  the 
agency  3)  identify  FOIAs  that  can  be  handled  by  the  HDD 
Library  4)  declassify  appropriate  requests  outside  of  FOIA. 
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What  other  measures  has  your  agency  instituted  to  implement 
the  President's  commitment  to  the  Freedom  o£  Information 
act? 

1)  form  agency  FOIA  viorklng  group 

2)  use  caaq>uterized  systems  to  process  FOIA  documents 

3)  use  of  interactive  video  to  update  and  train  field  office 
staff. 

What  goals  has  your  agency  established  for  further 
improvements  in  its  administration  of  the  Freedom  of 
Information  Act  in  1966? 

1)  Development  of  a  computerized  report  that  consolidates 
all  information  required  by  the  Annual  Report  to  Congress. 

2)  have  weekly  %forklng  sessions  with  the  field  offices 
using  available  technology. 

3)  Use  of  form  letters  rather  than  full  language  for 
coB^leting  a  response. 

4)  design  a  reading  room  to  be  administered  under  an 
existing  contract. 

5)  Conduct  a  HUD  FOIA  Users  conference. 
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BOARD    OF    GOVERtJORS 
OF   THE 

FEDERAL  RESERVE   SYSTEM 

WASHINGTON,  0.  C.  20S5I 


June  7,  1996 


Richard  Huff,  Esq. 
Daniel  Metcalfe,  Esq. 
Co-Directors 

Office  of  Information  and  Privacy- 
Department  of  Justice 
Suite  570 
Flag  Building 
Washington,  DC   20530 

Dear  Sirs: 

This  is  in  response  to  the  Attorney  General's  letter 
dated  May  16,  1996,  requesting  information  concerning  each 
agency's  experience  in  administering  the  Freedom  of  Information 
Act  (FOIA) .   The  four  specific  questions  that  were  posed  are 
repeated  below  with  answers  for  the  Board  of  Governors  of  the 
Federal  Reserve  System  (Board) . 

1.  What  has  been  your  agency's  experience  in  applying  the 
"foreseeable  harm"  standard  In  analyzing  whether  to  withhold 
information?   What  types  of  records  have  been  the  subject  of 
"discretionary  disclosures"  that  would  have  been  withheld  under 
the  1981  guidelines? 

The  Board  has  made  few  changes  under  the  "foreseeable 
harm"  standard  in  analyzing  documents  for  release,  because  an 
effort  had  been  made  at  the  Board,  before  the  Justice  Department 
adopted  that  standard,  to  release  information  that  was  arguably 
exempt  under  b5  where  such  release  did  not  appear  likely  to  have 
a  negative  impact  on  the  functions  or  operations  of  the  Board. 
An  example  of  such  "discretionary  disclosure"  is  the  release  of 
old  internal  memoranda  discussing  and  analyzing  international 
economic  developments. 

2 .  What  progress  has  been  made  in  reducing  FOIA  backlogs 
(include  backlog  status  for  12/31/93,  12/31/94  and  12/31/95)  and 

what  plems  are  in  place  to  improve  backlog  reduction? 

The  Board  has  had  success  in  reducing  its  FOIA 
backlogs.   As  of  December  31,  1993,  the  Board  had  88  outstanding 
requests,  out  of  a  total  of  4584  requests  received  in  1993.   As 
of  December  31,  1994,  the  number  of  outstanding  requests  was  74, 
out  of  a  total  of  5368  requests  received  in  1994.   On 
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December  31,  1995,  the  number  of  outstanding  requests  was  42,  out 
of  a  total  of  5699  requests  received  in  1995.   While  the  Board 
continues  to  work  to  improve  its  response  time,  it  is  our 
experience  that  events  beyond  the  agency's  control  will  cause  a 
certain  level  of  backlog  to  persist.   Such  events  include 
departure  of  FOIA  staff  and  the  time  it  takes  to  replace  and 
retrain  such  staff  members,  as  well  as  controversial  issues 
before  the  Board  that  generate  large  numbers  of  FOIA  requests. 
The  Board's  FOI  Office  prepares  an  internal  report  at  the  end  of 
each  month  to  determine  the  number  and  status  of  outstanding  late 
FOIAs.   In  spite  of  the  best  efforts  of  all  staff  involved  over 
the  past  five  years,  we  have  been  unable  to  reduce  that  number 
much  below  40. 

3.  What  other  measures  has  your  agency  instituted  to  implement 
the  President's  commitment  to  the  Freedom  o£  Information  Act? 

The  Board's  staff  has  instituted  a  policy  of  reviewing 
letters  and  memoranda  issued  by  the  Legal  Division  each  month. 
These  documents  are  reviewed  and  redacted  for  release,  and  then 
sent  to  the  Board's  FOI  Office  to  be  kept  in  a  chronological  file 
to  respond  to  requests  for  information.   This  procedure  has 
expedited  the  response  to  many  requests,  made  on  a  regular  basis, 
for  all  recent  legal  interpretations.   As  an  adjunct  to  this 
procedure,  copies  of  the  cleared  documents  are  placed  in  files  of 
publicly-available  information  indexed  by  subject  matter,  so  that 
these  files  are  updated  on  a  regular  basis. 

4.  What  goals  has  your  agency  established  for  further 
is^rovements  in  its  administration  of  the  Freedom  of  Information 
Act  in  1996? 

The  Board  is  in  the  process  of  exploring  methods  of 
making  information  available  on  a  more  efficient  and  effective 
basis,  such  as  through  the  Internet. 

I  hope  this  information  is  helpful.   If  you  have  any 
further  questions,  please  contact  Elaine  Boutilier,  Senior 
Counsel,  at  (202)  452-2418. 

Very  truly  yours, 


William  W.  Wiles 
Secretary  of  the  Board 
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DEFENSE  MAPPING  AGENCY 


GC-960242QS  ^   J«n«  1996 

MEMORANDUM  FOR  DIRECTOR,  OFFICE  OF  INFORMATION  AND  ?K1VAC^ 
DEPARTMENT  OF  JUSTICE 

SUBJECT:  The  Freedom  of  Information  Act 

1.  This  MEMO  is  in  response  to  the  Attorney  General's  memo  dated 
May  18.  1996,  requesting  information  regarding  implementation  of 
the  Freedom  of  Information  Act  in  the  following  areas:: 

a.  application  of  the  foreseeable  harm  standard, 

b.  backlog  reduction, 

c .  agency  initiatives  to  implement  openness  and 

d.  goals  fbr  administrative  improvement. 

2.  ForeBewable  Harm  Standard.   The  Defense  Mapping  Agency 
(DMA)  experience  in  application  of  the  foreseeable  harm 
standard  has  been  limited.   Each  time  the  standard  was 
applied,  the  presumption  of  disclosure  was  outweighed  by  an 
articulated  harm  to  the  protected  interest,  and  exempt 
information  was  withheld,  segregated  or  sanitized. 

3.  PQTA  Rackloa.   From  1993  to  1995  the  DMA  FOIA  backlog  has 
decreased.  (See  attached  briefing  slides,  FOIA  Backlog  and 
Performance  Measures -Cycle  Time.)   Efforts  to  improve  backlog 
reduction  include  (1)  making  more  responses  of  commonly 
requested  non-exempt  information  directly  releasable  from  the 
records  custodian,  and  (2)  database  queries  for  a  list  of 
pending  FOlAa  and  follow  up . 

4.  Aoenev  Meaaurea  Enarf-sd  ro  Tmnlement  the  Preaidenc'3 
Commitmsnt  to  FOIA.   The  Office  of  General  Counsel  (office  of 
primary  responsibility  for  FOIA)  formed  a  business  process  re- 
engineering  (BPR)  team  in  February  1996  to  examine  the  content 
of  FOIA  requests  for  the  past  three  years,  to  analyze  the  FOIA 
process  and  eliminate  non-value  added  steps,  to  elicit  from 
other  government  agencies,  best  practices  in  the 
administration  of  the  FOIA,  and  to  set  goals  for  performance 
improvement.   The  BPR  team  effort  resulted  in  findings  about 
the  administration  of  the  FOIA  and  commonly  requested  types  of 
information:  contract,  personnel  and  products. 


<UL.  VIMUNI 

tCTHuo*,  maIivUho  ntii-soa  ST.lduM,  MMioun  MnVaw 
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5.    Concent  of  Ramiesta.   Analysis  of  content  resulted  in  an 
understanding  that  process  needs  to  be  responsive  to  the  type 
of  information  being  released.   (For  a  breakdown  of  request 
types  see  the  enclosed  briefing  slide.  Findings:  FOIA 
Requests. ) 

a.  contiraet .   The  Federal  Acquisition  and  Streamlining 
Act  (FASA)  allows  more  contract  information  to  be  released  by 
the  contracting  officer  thus  decreasing  the  need  to  make  a 
formal  FOIA  request.   Release  of  non-exempt  contract 
information  directly  to  the  competing  contractor  is  efficient 
because  there  are  fewer  handoffs  within  the  agency.   Entire 
documents  which  contain  only  non-exempt  information  should  not 
be  processed  with  documents  containing  both  exempt  and  non- 
exempt  information.   If  documents  containing  non-exempt 
information  are  released  directly  the  requester,  information 
is  received  sooner  and  less  agency  resources  are  expended  in 
processing  the  request.   This  principle  of  direct  release 
necessitates  that  the  contracting  officer  have  a  clear 
understanding  of  the  difference  between  exempt  and  non-exempt 
information.   Point  by  point  comparisons  with  other  offerors, 
trade  secrets  and  confidential  financial  information  remain 
exempt  from  release  after  FASA.  and  processing  of  these 
documents  requires  review  by  the  Initial  Denial  Authority. 

b.  Personnel .   These  requests,  made  by  attorneys  and 
employees  under  both  FOIA  and  the  Privacy  Act,  are  made  to 
acquire  information  used  to  challenge  management  decisions. 
These  requests  often  occur  in  conjxinction  with  litigation  and 
always  receive  General  Counsel  review. 

c.  Produces .   Public  awareness  of  DMA  geospatial 
products  generates  demand.   The  publication  on  the  internet  of 
the   availability  of  the  Nellis  Air  Force  Base  Range  Chart 
resulted  in  one  request  in  1994  ballooning  into  131  requescs 
in  1995.   It  has  been  requested  that  this  item  be  made 
available  for  public  sale.   Because  DoD  Directive  5400.7,  'DoD 
Freedom  of  Information  Act  Program*  defines  agency  records  to 
include  maps,  DMA  regularly  receives  requests  for  maps  and 
charts,  which  may  not  be  available  through  other  resources. 

6.    Pi-nrPfiseR  ro  .qervige  fhe  PubH  r /rannirina  Coaf  .   At  DMA 

congurrwn^  p-rQgi»BBeg  service  public  requests  for  products  and 
information.   A  member  of  the  public  can  choose  the  avenue 
for  access  to  government  information,  therefore  different 
agency  processes  may  apply  to  an  information  request, 
depending  on  how  it  is  received.   The  Office  of  General 
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Counsel  keeps  a  database  on  FOIA  requests  which  contains 
information  on  fees  and  trends  (as  well  as  the  status  and 
subject)  o£  the  request.   Because  data  on  providing 
information  to  the  public  is  not  aggregated  throughout  the 
agency,  agency  wide  trends  are  difficult  to  ascertain  and  the 
full  cost  of  providing  information  and  products  to  the  public 
is  not  captured.   Information  on  the  cost  to  aerviee  the 
m^blic!  should  be  available  to  Congress  when  Congress  is 
considering  legislation  to  increase  public  access  to 
information.   Recent  agency  and  government  wide  initiatives  to 
be  'customer  oriented'  mission  priorities.   Congressional 
initiatives  to  allow  FOIA  fees  to  return  to  the  ^agency  would 
assist  in  sharing  the  cost  of  this  service  with  the 
beneficiaries. 

7.  B^nnhmarkino.   The  BPR  effort  included  a  benchmarking  of 
other  government  agencies  for  identifying  best  practices 
utilized  in  the  FOIA  process.  Agencies  have  different 
approaches  to  the  scope  of  communication  with  the  FOIA 
requester,  use  of  the  internet  (to  take  requests  and  of  fez- 
home  page) ,  staffing,  use  of  technology  to  redact,  number  and 
location  of  denial  authorities  (both  IDA  and  FDA)  and  methods 
of  raising  agency  awareness  to  FOIA  responsibilities . 

8.  Goalfl    fnr    Further    Tmorovwwsnf    in    thp    Arimi nifitracion    of 
PQIA. 

The  BPR  team  identified  the  following  process  redesign  goals: 

a.  Improve  agency  completion  of  fee  sheets,  so  that  all 
time  spent  by  non-FOIA  personnel  can  be  accurately  included  in 
the  cost  to  service  the  public; 

b.  Recommend  a  uniform  process  (with  an  agency-wide  data 
base)  for  the  public  release  of  products; 

c.  Maintain  open  channels  of  communication  with  records 
custodians  so  that  non-exempt  information  cam  be  released 
directly  to  the  requester; 

d.  Produce  a  training  video  to  help  make  employees  smart 
aibout  providing  information  to  the  public; 

e.  Relocate  the  Initial  Denial  Authority  and  Final 
Denial  Authority  to  management  level  of  General  Counsel  to 
shorten  processing  time  of  denials  and  appeals;  and, 

f.  Promote  customer  satisfaction  as  a  means  of 
litigation  avoidance. 
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9.  Quesciona  regarding  the  DMA' a  FOIA  initiatives  should  be 
directed  to  Laura  Jennings,  (301)  227-2268,  Attorney-Advisor, 
General  Counsel,  Defense  Mapping  Agency,  Mail  Stop  D-10,  4S00 
Sangamore  Road.  Bethesda,  MD  20816. 


3  Enclosures 
FOIA  slides 
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Tenness«e  Valley  Authority,  400  West  Summit  Hill  Drive.  Knoxville,  Tennessee  37902-1499 


Craven  Croweil 
Chaimian,  Board  of  Directors 


June?.  1996 


The  Honorable  Janet  Reno 
Attorney  General 

United  States  Department  of  Justice 
Office  of  Information  and  Privacy 
Flag  Building,  Suite  570 
Washington,  DC  20530 

Dear  Ms.  Reno: 

This  is  in  response  to  your  May  16,  1996,  Memorandum  for  Heads  of  Departments  and 
Agencies  regarding  the  Freedom  of  Information  Act  (FOIA).  Shown  below  is  the 
information  you  requested  regarding  the  Tennessee  Valley  Authority's  progress  in 
implementing  the  President's  1993  FOIA  guidance; 

1 .  What  has  been  your  agency's  experience  in  applying  the  "foreseeable  harm' 
standard  in  analyzing  whether  to  withhold  information?  What  types  of  records 
have  been  the  subject  of  "discretionary  disclosures'  that  would  have  been 
withheld  under  the  1981  guidelines? 

TVA  has  always  made  a  strong  effort  to  withhold  information  only  to  the  extent 
it  would  be  detrimental  to  the  agency.  However,  since  the  1993  guidance  we 
have  increased  our  effort  to  make  discretionary  releases.  We  have  had  the 
most  success  with  making  discretionary  releases  of  certain  records  that  we 
previously  withheld  under  the  delit>erative  process  privilege  incorporated  within 
FOIA  exemption  5.  As  evidence  of  our  attempts  to  provide  more  information, 
our  records  show  that  we  have  reduced  denials  of  records  from  a  high  of  92 
instances  in  1993  to  44  instances  in  1995. 
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The  Honorable  Janet  Reno 
Page  2 
June?,  1996 


What  progress  has  been  made  in  reducing  FOIA  backlogs  (include  backlog 
status  for  12/31/93,  12/31/94, 12/31/95)  and  what  plans  are  in  place  to  improve 
backlog  reduction? 

TVA  added  one  full-time  employee  in  1993  to  assist  with  FOIA  processing,  and 
the  reduction  in  our  backlog  reflects  the  benefits  of  this  action. 


1/1/93  Backlog 

110 

12/31/93  Backlog 

64 

12/31/94  Backlog 

41 

12/31/95  Backlog 

65 

5/31/96  Backlog 

43 

3.  What  other  measures  has  your  agency  instituted  to  implement  the  President's 
commitment  to  the  Freedom  of  Information  Act? 

TVA  has  increased  telephone  communication  with  requesters  to  clarify  requests, 
encouraged  requesters  to  transmit  their  requests  by  facsimile  to  expedite  receipt 
of  requests,  and  increased  the  use  of  e-mail  within  the  agency  to  expedite  locating 
responsive  records. 

4.  What  goals  has  your  agency  established  for  further  improvements  in  its 
administration  of  the  Freedom  of  infomiation  Act  in  1996? 

Employees  who  process  FOIA  requests  at  TVA  have  performance  goals  related 
to  the  timeliness  of  FOIA  responses;  our  computerized  FOIA  tracking  system  is 
being  upgraded  to  provide  faster  entry,  retrieval,  and  report  generating  capabilities; 
and  we  are  installing  an  agency-wide  electronic  document  management  system  (in 
increments)  that  will  expedite  the  search  for  responsive  records  within  the  agency. 

I  hope  the  information  we  have  provided  is  helpful.  If  we  can  be  of  further  assistance, 
please  let  me  know. 

Sincerely, 


^L^^^^4,^^^u.<j^.<.-44X_ 


Craven  Crowell 
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PANAMA  CANAL  COMMISSION 

OFFICE  OF  THE  ADMINISTRATOR 


US.  Maiunc  ADomcsac 
a.LeoA  UNrr2300 


RCPUBUC  OF  Manama 


ATO    AA     3MO11-230O 


JBi  6   tax 

LLS.  Oepaomam  Qf  Justics 
Offio*  of  Intormatlon  and  Privacy 
SMite  570 
Rag  Building 
Washington,  D.C.  20530 

Attention:   Mr.  Richard  L.  Huff 

Mr.  Daniel  J.  Metcalfe 

Dear  Sirs: 

This  responds  to  the  Attorney  General's  memorandum  concerning  the 
implementation  of  the  Freedom  of  Information  Act  (FOIA)  and  measures  taken  by 
this  agertcy  to  encourage  discretionary  disclosure  of  information  artd  to  reduce 
backlogs  of  FOIA  requests. 

In  our  response  to  your  office  dated  November  22,  1993.  it  was  reported  tfiat 
during  calendar  year  1993  the  Canal  agency  had  experienced  a  backlog  of  just  one 
(1 )  request.   Additionally,  it  v>»as  reported  that  the  agency  was  expenertcing  no 
major  diffioutties  in  implementing  the  Act. 

In  response  to  the  application  of  the  'foreseeable  harm"  standard,  this  is  to  advise 
that  recently  this  agency  has  been  releasing  certain  deliberative  information 
contained  in  employee  promotion  records  which  heretofore  had  been  routir>ely 
v«nthheid  under  FOIA  exemption  <b)(5). 

Regardir>g  the  progress  being  made  to  reduce  backlogs,  i  am  pleased  to  report  that 
we  are  rtot  experiencirtg  any  major  problems  in  this  area. 

With  respect  to  measures  instituted  by  the  Panama  Canal  Commission  to 
implement  the  President's  commrtnrtent  to  the  FOIA,  as  Administrator  of  the         ^ 
Panama  Canal.  1  have  disseminated  an  agency-wide  directive  advising  Canal  ^ 

officials  of  their  responsibilities  in  complying  with  the  Act.   Furthermore,  merrtbers 
of  the  FOIA  staff  routinely  conduct  seminars  for  management,  clerical  and 
administrative  personnel  in  order  to  keep  those  officials  abreast  of  the  latest 
developments  artd  to  remind  them  of  their  responsibilities  in  the  implementation  of 
the  Act. 

Tht  fmrmmM  Caiml-frovidmf  Fassagw  Into  The  TVmqr-Aar  CBttHrjf' 

TtLmSOSA    peCAMRM    PO  PacwmiIjC  (SOT)  272-2 1 22 
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U.S.  Oapartment  of  Justice,    JDR   g      iggg 

In  adtfrtioo.  that  Congress  recently  enacted  a  package  of  reforms  to  the 
Commiscion  as  paa  of  the  FY  1 996  Defense  Authorization  Act  (Title  XXXV  of 
Public  Law  104>106).   That  legislation,  which  was  based  on  the  President's 
"Recommendations  for  changes  to  the  Panama  Canal  Commission''  transmitted  to 
the  Congrass  on  April  12,  1994,  converted  the  agency  to  a  whoUy-owried  U.S. 
Govemmem  corporation,  among  other  governance  and  organizatiortal  changes. 

The  ot^jactive  of  these  and  other  pending  legislative  changes  is  twofold:    1 )  to 
allow  th«  agpncy  to  function  in  a  more  business-like  manner;  and  2)  to  advance  the 
efforts  of  tfw  U.S.  and  Panama  to  affect  a  seamless  transition  ot  the  Canal 
entwprisa  at  the  6n6  of  this  century. 

I  trust  the  inConnation  above  is  responsive  to  your  request.   If  you  haw  fiirther 
questions,  we  will  be  happy  to  respond. 

Sincerely. 


AdministratiQC 
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EXECUTIVE  OFFICE  OF  THE  PRESIDENT 
OFFICE  OF  SCIENCE  AND  TECHNOLOGY  POLICY 

WASHINGTON,  DC.  20506 


June  5,  1996 


MEMORANDUM  FOR  JANET  RENO 

THE  ATTORNEY  GENERAL 

FROM:  JOHN  H.  GIBBOnI^^ 

DIRECTOR  Ui/ 

SUBJECT:  THE  FREEDOM  OF  INFORMATION  ACT 

This  memorandum  is  in  response  to  your  May  16  memorandum  on  the  same  subject. 
In  your  memorandum  you  asked  four  questions  which  I  have  answered  below.    As 
you  review  our  response,  please  note  that  we  are  a  small  agency  and  receive 
relatively  few  FOIA  requests. 


1.  What  has  been  your  agency's  experience  in  applying  the  "foreseeable 
harm"  standard  in  analyzing  whether  to  withhold  information?   What 
types  of  records  have  been  the  subject  of  "discretionary  disclosures"  that 
would  have  been  withheld  under  the  1981  guidelines? 

The  Office  of  Science  and  Technology  Policy  (OSTP)  has  used  the 
"foreseeable  harm'  standard  sparingly  in  analyzing  whether  to  withhold 
information.    OSTP's  policy  has  been  to  release  information  that  is  in 
the  public  interest.    The  types  of  records  that  have  been  the  subject  of 
"discretionary  disclosures"  have  dealt  with  ongoing  policy  issues 
including  the  clean  car  initiative,  encryption,  and  international  science 
and  technology  agreements. 

2.  What  progress  has  been  made  in  reducing  the  FOIA  backlogs  (include 
backlog  status  for  12/31/93,  12/31/94,  and  12/31/95)  and  what  plans  are  in 
place  to  improve  backlog  reduction? 

OSTP  did  not  have  FOIA  backlogs  for  the  years  1993,  1994,  and  1995. 
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What  other  measures  has  your  agency  instituted  to  implement  the 
President's  commitment  to  the  Freedom  of  Information  Act? 

The  measures  undertaken  by  the  OSTP  include  ensuring  that  all  FOIAs 
are  answered  within  the  statutory  time  limit  of  ten-days  for  initial 
requests  and  twenty-days  for  administrative  appeals.   Since  the 
implementation  of  Executive  Order  12958,  the  agency  has  used  E.O. 
12958  as  a  guideline  for  declassification  and/or  discretionary  disclosure 
of  national  security  information.   The  agency  also  maintains  a  reading 
room  for  members  of  the  public  to  review  documents  that  may  be 
requested  under  the  Act. 


4.         What  goals  has  your  agency  established  for  further  improvements  in  its 
administration  of  the  Freedom  of  Information  Act  in  1996? 


None. 
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FEDERAL  COMMUNICATIONS  COMMISSION 
Washington,  D.C.  20554 


OFFICE  OF  June  5,   1996 

MANAGING  DIRECTOR 


Mr.  Richard  L.  Huff 

Mr.  Daniel  J.  Metcalfe 

Co-Directors 

Office  of  the  Attorney  General 

Office  of  Information  and  Privacy 

Suite  570,  Flag  Building 

Washington,  DC   20530 

Dear  Messrs.  Huff  and  Metcalfe: 

This  is  in  response  to  your  memoranda  of  May  16,  1996,  in  which  you  requested 
information  concerning  the  Federal  Communications  Commission's  administration  of  the 
Freedom  of  Information  Act  (FOIA).    Specifically,  you  asked  agencies  to  respond  to 
questions  regarding  "discretionary  disclosure"  of  information  and  reduction  of  FOIA 
backlogs. 

The  following  responses  address  the  four  questions  posed  in  your  memorandum. 

1.  What  has  been  your  agency 's  experience  in  applying  the  "forseeable  harm "  standard  in 
analyzing  whether  to  withhold  information?   What  types  of  records  have  been  the  subject  of 
"discretionary  disclosures "  that  would  have  been  withheld  under  the  1981  guidelines? 

In  applying  the  "foreseeable  harm"  standard,  the  Federal  Communications  Commission  has 
not  yet  had  occasion  to  release  material  that  is  within  the  scope  of  Exemption  5.    Due  to 
the  nature  and  the  type  of  materials  requested,  the  agency  has  concluded  that  disclosure  of 
such  materials  would  result  in  aCTual  harm  to  the  decision  making  process.       Consequently, 
the  agency  has  no  types  of  records  that  have  been  subjeCT  to  release  under  that  standard. 
We  will  continue,  however,  to  review  diligently  all  such  requests  to  assure  compliance  with 
the  discretionary  disclosure  initiative. 

2.  What  progress  has  been  made  in  reducing  FOIA  backlogs  (include  backlog  status  for 
12/31/93,  12/31/94  and  12/31/95)  and  what  plans  are  in  place  to  improve  backlog  reduction? 

Our  agency  has  minimal  FOIA  backlogs.   We  make  every  attempt  to  process  FOIA 
requests  within  the  timeframes  specified  by  the  law.      However,  there  may  be  instances 
where  we  require  additional  time  to  process  FOIA  requests  because:    1)    we  need  to  confer 
with  others  within  the  agency;  2)  material  is  archived;  3)  requests  for  material  are 
voluminous;  4)  we  need  to  contact  the  requestor  for  clarification  to  refine  the  scope  of  the 
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request;  and  5)  the  requestor  is  not  willing  to  pay  for  duplication  or  search  costs  beyond  a 
specified  amount. 

As  part  of  our  internal  measures  to  improve  backlog  reduction,  the  FOIA  officer  in  the 
Office  of  Managing  Director,  monitors  all  FOIA  requests  from  the  date  they  are  received  in 
the  agency.    The  responsible  branch  sends  an  e-mail  message  to  bureaus  and  offices,  on  a 
periodic  basis,    to  remind  them  of  any  outstanding  FOIA  requests  that  are  approaching  the 
10-day  initial  response  time  requirement. 

3.  What  other  measures  has  your  agency  instituted  to  implement  the  President's  commitment 
to  the  Freedom  of  Information  Actf 

Whenever  possible  representatives  from  our  agency  attend  the  Department  of  Justice's 
FOIA  training  courses  to  ensure  that  we  are  in  compliance  with  the  current  state  of  the 
law.     We  also  conduct  internal  "networking"  programs  with  bureau  FOIA  contaas  to 
improve  agency  coordination  of  FOIA  requests,  to  clarify  any  questions  that  the  bureaus 
may  have  relating  to  FOIA,  and  to  reiterate  the  requirements  under  the  law. 

4.  What  goals  has  your  agency  established  for  further  improvements  in  its  administration  of  the 
Freedom  of  Information  Act  in  1996? 

Our  goal  is  to  eliminate  or  minimize  all  FOIA  backlogs.     The  Commission  is  extremely 
sensitive  to  the  need  to  respond  to  individuals  requesting  material  from  the  Federal 
Government.        We  will  continue  to  monitor  FOIA  requests  to  ensure  timely  and 
expeditious  disposition  of  all  FOIA  cases. 

If  you  have  any  questions  regarding  this  response,  please  contact  Judy  Boley,  FOIA  officer, 
by  calling  202-418-0214  or  by  e-mail  at  JBoley.fcc.gov. 

Sincerely, 


Ou./^ 


Andrew  S.  Fishel 
Managing  Director 
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^^«AM5/^  National  Transportation  Safety  Board 

Washington,  D.C.  20594 


^""^  JUN     5  1996 

Office  of  the  Chairman 

The  Honorable  Janet  Reno 

Attorney  General 

c/o  Office  of  Information  and  Privacy 

Department  of  Justice 

Suite  570 

Flag  Building 

Washington,  DC   20530 

Re:   May  16,  1996  memorandum.  The   Freedom   of   Information   Act 

Dear  Madame  Attorney  General: 

The  National  Transportation  Safety  Board  (NTSB)  is  happy  to 
contribute  to  this  review  of  the  progress  of  Freedom  of 
Information  Act  (FOIA)  implementation,  and  especially  the  Clinton 
Administration's  initiative  encouraging  discretionary  disclosure 
of  information. 

As  you  know,  the  NTSB  is  a  small,  independent  agency 
responsible  for  investigating  domestic  accidents  involving  all 
modes  of  transportation.  The  NTSB  considers  itself  in  the 
forefront  of  the  movement  towards  openness  in  government.  In 
each  case  we  investigate,  we  create  a  public  docket  typically 
consisting  of  hundreds,  if  not  thousands,  of  pages  of  reports  and 
related  and  background  documentation.  Following  each 
investigation,  our  staff  produces  factual  reports  delineating  its 
factual  discoveries  relevant  to  the  event.  Next,  the  Board 
itself  issues  a  report  containing  the  salient  facts,  its  analysis 
of  why  the  accident  occurred,  and  recommendations  to  prevent  a 
recurrence.  These  reports,  as  well  as  supporting  documentation, 
are  made  available  to  the  public. 

Reports  issued  by  the  Board  itself  are  obtained  both  from 
the  Board  (whether  FOIA  is  cited  or  not)  and  from  the  National 
Technical  Information  Service.  Other  material  in  the  docket  is 
routinely  made  available  to  all  who  request  it  as  soon  as  it  can 
be  copied.  Searches  for  other  information  are  immediately 
undertaken. 

It  is  my  experience  that  the  public,  as  well  as  the  agency, 
is  served  well  by  this  openness.  The  only  materials  typically 
withheld  are  those  specifically  protected  in  our  enabling  statute 
(e.g.,  cockpit  voice  recorder  tapes),  voluntarily  submitted  trade 
secrets  and  confidential  commercial  information  meeting  the  tests 
of  Critical  Mass  Energy  Project  v.  NRC,  975  F.2d  871  (D.C.  Cir. 
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1992),  cert,  denied,  113  S.Ct.  1579  (1993),  and  preliminary  staff 
work,  often  analytical,  used  by  the  Board  in  its  formal 
determination  of  the  cause  (s)  of  an  accident.  In  1995,  there 
were  no  administrative  appeals  of  those  few  instances  in  which  we 
denied  requests  for  information.  Fees  are  routinely  waived  when 
information  is  sought  by  non-commercial  entities. 

This  year,  in  an  effort  to  further  improve  the  process 
(despite  the  lack  of  any  complaints  or  concerns  from  the  public) , 
we  have  created  new  management  tracking  systems  for  FOIA 
requests.  We  have  also  conducted  special  training  and 
information  sessions  for  employees  where  we  discuss  FOIA  policy 
and  processing,  including  the  conduct  of  searches,  and  emphasize 
the  NTSB' s  resolve  to  guaranteeing  the  integrity  and  the 
timeliness  of  FOIA  processing  at  the  NTSB.  Consistent  with  its 
belief  in  the  public's  right  to  know  the  activities  of  its 
government,  and  the  relationship  between  public  knowledge  and 
safety  in  transportation,  the  NTSB  will  continue  to  identify  and 
implement  procedures  and  policies  that  ensure  the  maximum 
availability  of  information  it  has  obtained. 


Sincerely, 


I  JimHaM  \ 

\Chair3pan 
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U.S.  OFFICE  OF  SPECIAL  COUNSEL 

1 730  M  Sireel,  N.w..  SuHc  300 
WBShinglon.  D.C  20036-4505 


The  Special  Counsel 


June  4,  1996 


The  Honorable  Janet  Reno 
Attorney  General 
U.S.  Department  of  Justice 
Washington,  DC  20530 

Dear  Madam  Attorney  General: 

I  am  writing  in  response  to  your  memorandum  to  agency  heads  on  May  16.  1996, 
requesting  certain  information  about  agency  processing  of  Freedom  of  Information  Act 
(FOIA)  requests  since  1993.    Specifically,  you  requested  information  on  agency 
implementation  of  guidance  from  the  President  and  you  on  the  foreseeable  harm  standard, 
and  the  reduction  of  FOLA  backlogs.    The  following  is  a  summary  of  the  Office  of  Spcci;il 
Counsel's  (OSC's)  experience  in  both  those  areas  since  1993. 

Our  experieiKe  with  application  of  the  foreseeable  harm  standard  to  increase 
discretionary  releases  of  information  has  been  very  limited.    This  is  due  to  the  fact  that  ^'e 
are  an  investigative  and  prosecutorial  agency  with  records  generally  containing  sensitive 
personal  and  other  information  from  or  about  federal  employee  whistleblowers  and  other*:. 
Our  records  also  include  extensive  documentation  prepared  in  anticipation  of  possible 
litigation.    In  addition,  where  relevant,  our  decisions  in  FOIA  matters  must  take  into  accDimc 
statutory  constraints  at  S  U.S.C.  §  1212(g)  on  the  disclosure  of  information  froth  uur  files. 
Therefore,  broader  discretionary  releases  of  information  from  our  files  is  constrained  by 
significant  privacy  and  enforcement  interests. 

On  the  subject  of  FOIA  backlogs,  we  were  currem  with  FOIA  requests  at  the  end  of 
1993  and  1994.    By  December  31,  1995.  however,  OSC  had  90  overdue  matters  pending. 
We  have  taken  and  are  continuing  to  take  measures  to  eliminate  this  accumulation  of  perilling 
FOIA  requests.    Those  measures  include  detailing  additional  professional  and  clerical 
personnel  to  process  FOIA  requests,  and  streamlining  the  process  through  the  use  of 
standardized  forms  and  formats.    Our  goal  b  to  eliminate  the  backlog  by  the  end  c>f  FY 
1996.    In  addition,  OSC  personnel  will  attend  FOIA  training  by  your  agency  during  the  iicxi; 
several  months. 

We  are  sensitive  to  our  responsibilities  under  FOIA.  and  will  continue  to  do 
everything  we  can  in  coming  months  to  discharge  them  as  effectively  and  efflcientty  as 
possible.    Ms.  Erin  M.  McDonnell,  who  is  Associate  Special  Counsel  for  Planning  and 
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The  Special  Counsel 


The  Honorable  Janet  Jleno 
June  4.  1996 
Page  Two 


Advice  and  the  FOIA  appeals  officer,  is  available  to  discuss  these  issues  with  your  staff. 
She  can  be  contacted  at  (202)  653-8971  should  there  be  any  ftiither  questions  about  the 
infonnation  contained  in  this  report. 

Sincerely. 

/(^^^^^ ^^^^ 

Kathleen  D.    Koch 
Special  Counsel 
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OFFICE  OF  THE  ASSISTANT  SECRETARY  OF  DEFENSE 
WASHINGTON,  D.C.    20301-1400 


r4  IM  BK 


PUBLIC  ArrAins 


Ref:  96-CORR-058 


MEMORANDUM  FOR  DEPARTMENT  OF  JUSTICE,  OFFICE  OF  INFORMATION  AND 
PRIVACY 

SUBJECT:   The  Freedom  of  Infonnacion  Act 


This  is  in  reply  to  the  Attorney  General's  memorandum  of  May 
16,  1996,  which  was  received  in  this  Directorate  on  May  28,  1996. 

The  nature  of  the  questions  poaed  by  the  memorandum  requires 
input  from  many  Freedom  of  Information  Act  (FOIA)  offices  under 
the  military  departments  and  separate  defense  agencies, 
nationally  and  world  wide.   Because  this  data  is  not  maintained 
by  a  central  Department  of  Defense  (DoD)  office,  and  because  of 
the  unusually  short  suspense  time,  this  Directorate  in  its 
capacity  of  the  FOIA  policy  oversight  office  for  DoD,  is 
responding  on  behalf  of  all  of  the  aforementioned  separate 
components . 

Regarding  item  1,  before  the  receipt  of  the  Attorney 
General's  memorandum  in  October,  1993,  this  Directorate  has 
always  maintained  that  harm  must  be  present  before  an  exemption 
be  applied.   Even  classified  information  is  reviewed  and  if  no 
harm  can  be  discerned  by  disclosure,  it  is  declassified  and 
released.   Nevertheless,  after  receipt  of  the  President's  and 
Attorney  General's  Memoranda,  this  standard  was  reemphasized  in 
writing  by  the  Secretary  of  Defense,  and  has  been  and  will 
continue  to  be  stressed  in  all  DoD  training  sessions.   The 
general  types  of  records  that  have  been  subject  to  "discretionary 
disclosures"  are  records  qualifying  for  exemption  2,  exemption  5, 
and  portions  of  exemption  7.   Of  these,  most  notable  have  been 
records  containing  priviledged  information  subject  to  the 
deliberative  process,  attorney  work  product  privileges, 
occasionally  attorney-client,  as  well  as  those  meeting  the  low 
profile  of  exemption  2. 

With  respect  to  item  2,  baclclog  data  is  not  maintained  in 
this  office  for  the  entire  OoD,  and  because  of  the  reasons 
outlined  in  paragraph  two,  above,  we  will  be  unable  to  provide  it 
for  all  of  our  components.   We  are  aware  that  at  least  one 
component  has  no  bac)clog.   This  Directorate's  baclclog  (the 
Directorate  represents  the  Office  of  the  Secretary  of  Defense  and 
the  Office  of  the  Chairman  of  the  Joint  Chiefs  of  Staff  and  Joint 
Staff)  of  initial  raqussts  and  appamla  for  12/31/93  was  1,083, 
for  12/31/94  was  1,400,  and  for  12/31/95  was  1,577.   To  put  these 
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numbers  in  perspective,  this  Directorate  receives  over  3,000 
requests  and  over  90  appeals  annually.   The  DoD  as  a  whole 
received  118,651  requests  and  1,399  appeals  in  1993;  107,486 
requests  and  1,303  appeals  in  1994;  and  103,347  requests  and  899 
appeals  in  1995.   The  OoD  takes  its  FOIA  responsibilities 
seriously,  and  makes  every  effort  to  comply  with  the  statutory 
time  limits.   However,  large  volumes  of  requests  and  limited 
resources  makes  it  difficult  to  process  FOIA  requests  in  a  timely 
manner.   Additionally,  we  have  no  control  over  the  complexity, 
volume,  or  sensitivity  of  the  records  requested,  or  the  number  of 
requests  sxibraitted  by  increasingly  sophisticated  requesters.   It 
must  also  be  noted  that  the  majority  of  records  requested  from 
the  DoD  contain  classified,  national  security  information,  which 
requires  a  detailed  review  for  declassification.   As  part  of  the 
continuing  downsizing  of  DoD  which  places  greater  priority  on 
maintaining  our  war  fighting  forces  than  on  expanding  noncombat 
related  support  staff,  OoO  FOIA  offices  may  face  strict  budgetary 
constraints  and  employee  cutbacks  in  the  future.   As  an  example, 
during  the  past  three  years,  this  Directorate  alone  has  lost 
three  personnel  slots  in  grades  14,  has  downgraded  one  grade  15 
to  a  14,  and  faces  the  possibility  of  additional  losses.   While 
we  realize  that  we  must  do  more  with  less,  I  am  not  sure  we  can 
do  more  with  leas,  qulokar. 

In  response  to  items  3  and  4,  this  office  is  currently 
exploring  the  possibility  of  making  a  FOIA  training  fllmr —which 
would  institutionalize  the  FOIA,  and  hopefully  improve  the 
overall  FOIA  knowledge  throughout  DoD.   However,  this  Directorate 
will  continue  to  conduct  personalized  FOIA  training  nationally 
and  world  wide  as  resources  permit.   In  addition,  various  DoD 
components  are  exploring  technological  products  which  may 
decrease  processing  time  of  FOIA  requests,  some  have  managed  to 
increase  their  FOIA  staffs  modestly,  and  others  have  hired 
contractor  personnel  to  work  FOIA.   At  least  one  component  has 
contracted  a  Business  Process  Reengineering  Study  to  find  ways  to 
better  its  FOIA  processing.   As  we  learn  what  automated  systems 
will  aid  in  improved  FOIA  processing,  efforts  will  be  made 
accross  the  DoD  to  request  funding  for  further  automated  support. 

In  closing,  one  must  remember  that  no  matter  how 
technologically  advanced  we  may  become,  nor  how  many  personnel  we 
hire,  extreme  care  must  always  be  used  to  insure  that  no 
information  detrimental  to  our  nation' s  security  is  disclosed, 
and  this  will  always  take  careful,  thoughtful  review  and  time. 


A.  H.  Passarella 
Director 

Freedom  of  Information 
and  Security  Review 
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UNITED  STATES  OF  AMERICA 

RAILROAD  RETIREMENT  BOARD 

844  NORTH  RUSH  STREET 
CHICAGO,  ILLINOIS  60611  2092 


JUN  4  -  1996 

Board  Members 

GLEN  L.  BOWER.  Chairman 

V.M.  SPEAKMAN.  JR..  Labor  MEMBER 

JEROME  F.  KEVER.  Management  Member 

Office  of  Information  and  Privacy 
Department  of  Justice 
Suite  570,  Flag  Building 
Washington,  D.C.  20530 

Dear  Sir  or  Madam: 

This  is  in  response  to  the  Attorney  General's  memorandum  dated 
May  16,  1996,  requesting  information  from  Federal  agencies 
concerning  the  Freedom  of  Information  Act  initiatives  of  President 
Clinton. 

The  Railroad  Retirement  Board  administers  the  Railroad  Retirement 
and  Railroad  Unemployment  Insurance  Acts.  Both  of  these  Acts 
contain  exemption  3  statutes  which  restrict  disclosure  of 
confidential  personal  information.  Most  of  the  records  maintained 
by  the  Railroad  Retirement  Board  fall  within  the  protection  of 
these  confidentiality  statutes.  However,  in  applying  the  Freedom 
of  Information  Act  to  requests  for  records  other  than  those 
protected  by  the  exemption  3  statutes,  the  Board  has  always 
followed  a  policy  of  maximum  disclosure  and  has  steadfastly 
followed  the  President's  commitment  to  openness  in  government. 

The  Board  does  not  have  a  backlog  of  FOIA  requests.  All  requests 
are  handled  within  the  time  limits  set  forth  in  the  Act  and  the 
regulations  of  the  Board. 

Sincerely, 

c 


FOR  THE  BOARa/ 
Beatrice  Ezerski 
Secretary  to  the  Board 


I  Pilfltad  en  racycM  pip«r/«Mi  loy  Mt 
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(gll(g(5tlnw(g  S(girw5(5@  S^gilcgmm 

National  Headquarters  /  Arlington,  Virginia  22209-2425 


June  4,  1996 


Mr.  Richard  Huff 

Office  of  Information  and  Privacy 
Suite  570,  Flag  Building 
Washington,  DC  20530 


Dear  Mr.  Huff: 


In  response  to  The  Attorney  General's  memorandum  dated  May  16,  1996,  the 
following  information  is  provided  in  response  to  the  numbered  paragraphs: 

1 .  The  kinds  of  records  requested  from  the  Selective  Service  System  have 
not  warranted  consideration  of  application  of  the  "foreseeable  harm" 
standard.  The  majority  of  our  requests  are  for  Selective  Service 
Registration  Records  and  not  for  inter-agency  or  intra-agency 
memorandums  or  letters. 

2.  The  Selective  Service  System's  policy  is  to  have  all  FOIA  requests 
responded  to  within  the  10  day  suspense  period.  This  Agency  has 
never  had  a  backlog  of  FOIA  requests. 

3.  Our  policy  has  always  been  to  disclose  all  records  entitled  to  be 
released. 

4.  We  are  a  small  independent  agency  and  the  number  of  FOIA  requests 
average  approximately  125  requests  per  year.  Our  program  runs 
extremely  well  as  it  is  currently  operated,  and  no  changes  would  appear 
to  be  necessary  at  this  time. 

Thank   you   for  the   opportunity   to   provide   information    regarding    our 
implementation  of  the  Freedom  of  Information  Act. 

Sincerely, 

Paula  D.  Sweeney 
Records  Manager 
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U.S.  COMMODITY  FUTURES  TRADING  COMMISSION 

Thr««  Lafayatta  Cantra 
1155  21st  Streat,  NW,  Washington.  DC  20581 
Talaphone:  (202)  AlB-5105 
Facsimila:  (202)  418-55A3 


.^'^ii2l«/. 


June  4,  1996 


Richard  L.  Huff 

Daniel  J.  Metcalfe 

Co-Directors 

Office  of  Information  and  Privacy 

U.S.  Department  of  Justice 

Washington,  D.C.  20530 


Dear  Messrs.  Huff  and  Metcalfe: 


This  letter  is  in  response  to  the  Attorney  General's 
memorcuidum  of  May  16,  1996,  requesting  information  concerning  the 
inplementation  of  the  Attorney  General's  initiatives  to  inprove  the 
administration  of  the  Freedom  of  Information  Act.  Our  responses  to 
the  four  (questions  you  have  asked  are  enclosed. 

If  you  need  additional  information,  please  feel  free  to 
contact  Edward  Colbert  at  (202)  418-5101. 


Sincerely, 


'A  bo^lr- 


ian  A.   Webb 
secretary  of  the  Commission 


Enclosure 
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1 .    What  has  been  your  agency' s  experience  In  applying  the 
"foreseeable  harm"  standard  In  analyzing  whether  to  withhold 
Information? 

Due  in  part  to  the  categories  of  records  most  frequently 
requested,  our  experience  at  the  CFTC  has  been  that  while  there  may 
be  instances  where  there  might  arguably  be  no  "foreseeable  harm"  in 
releasing  information,  there  are  specific  restrictions  which  either 
prohibit  or  greatly  restrict  our  ability  to  exercise  discretion. 
Section  8  (a)  of  the  Commodity  Exchange  Act  prohibits  release  of 
"data  and  information  that  would  separately  disclose  the  business 
transactions  or  market  positions  of  any  person  and  trade  secrets  or 
ncimes  of  customers,"  7  U.S.C.  Section  12(a).  Similarly,  Section 
1.10(g)  of  the  Commission' s  regulations,  17  C.F.R.  1.10(g),  imposes 
clear  restrictions  on  the  release  of  certain  financial  filings. 
It's  interesting  to  note  that  in  calendar  year  1995,  exemptions 

(b) (3)  and  (b) (4),  the  exemptions  used  to  withhold  "position"  and 
financial  information,  were  invoked  76  and  87  times,  respectively, 
while  exemption  (b)  (5)  was  invoked  only  27  times.  The  major  effect 
of  the  "foreseeable  harm"  standard  has  been  to  reduce  the  amount  of 
internal  debate  over  borderline  items.   The  areas  ((b)  (5)  and 

(b) (7) )  where  "debate"  is  most  common  have  probably  shown  only  a 
slight  increase  in  disclosure,  since  the  d£  facto  policy  of  this 
agency  has  (where  not  restricted  by  statute)  been  consistent  with 
"foreseeable  harm"  since  at  least  the  mid-1980s.   Processing  time 
has,  however,  improved. 

What  types  of  records  have  been  the  subject  of  "discretionary 
disclosures"  which  would  have  been  withheld  under  the  1981 
guidelines? 

One  recent  instance  involved  a  decision  on  appeal  to  exercise 
discretion  to  release  certain  settlement  records  that  would  have 
otherwise  been  exempt  from  disclosure  under  the  FOIA  and  the  PA. 
(See  FOIA  Request  No.  95-0356) 

2 .  What  progress  has  been  made  in  reducing  FOIA  backlogs 
(Include  backlog  status  for  12/31/93,  12/31/94,  12/31/94  and 
12/31/95)  and  what  plans  are  In  place  to  Improve  backlog  reduction? 

There  are  currently  no  pending  requests  for  calendar  years 
1993,  1994,  or  1995.  Of  the  209  Freedom  of  Information  Act  requests 
received  during  calendar  year  1996,  49  requests  had  not  received  a 
final  initial  response  from  the  CFTC  as  of  May  28,  1996.  Of  the 
pending  requests,  only  16  are  more  than  20  business  days  old. 

Our  primary  effort  to  reduce  the  FOIA  backlog  has  involved 
improved  distribution  and  management  of  request  assignments.  As  a 
result  of  this  effort,  we  believe  there  has  been  considerable 
improvement  in  response  times.  In  1993,  we  reported  that  13.5%  were 
answered  within  10  calendar  days.  By  comparison,  our  records 
indicate  that  over  24%  of  the  requests  responded  to  thus  far  during 
calendar  year  1996  have  been  answered  within  10  calendar  days,  and 
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over  33%  have  been  answered  within  the  10  business  day  statutory 
time  fraune.  Similarly,  in  1993  we  reported  that  3  8.5%  of  the 
requests  were  answered  within  20  calendar  days.  For  calendar  year 
1996,  that  rate  has  improved  to  43%,  and  66%  have  been  answered 
within  20  business  days. 

While  it  is  a  common  practice  for  agencies  to  provide 
requesters  with  initial  determination,  letters  prior  to  the  actual 
release  of  responsive  records,  due  to  a  number  of  considerations  we 
have  not  found  it  practical  at  this  time  to  send  determination 
letters  until  the  actual  processing  of  any  accessible  documents  has 
also  been  completed.  Therefore,  our  response  completion  rates 
include  the  time  required  to  screen,  redact  and  reproduce  docvunents 
being  made  available  to  requesters. 

3 .  What  other  measures  has  your  agency  instituted  to 
Inplement  the  President's  conmitment  to  Freedom  of  Information  Act? 

We  are  currently  conducting  a  comprehensive  review  of  our 
Freedom  of  Information  Act  regulations.  Revisions  will  include 
changes  to  key  sections  of  our  confidentiality  regulations.  The 
revisions  will  provide  clarification  to  those  filing  Freedom  of 
Information  Act  requests  and  streamline  the  confidential  treatment 
submitter  notification  process.  It  is  hoped  that  these 
improvements  will  result  in  a  reduction  in  time  required  to 
process  requests. 

Similarly,  a  year  ago  the  CFTC  began  publishing  semi-annual 
tabulations  of  data  from  pxiblic  financial  reports  filed  by  a  major 
category  of  registrants.  The  purpose  was  to  reduce  the  need  for 
FOIA  rec[uests  to  obtain  the  same  data  and  to  reduce  concomitcuitly 
the  processing  burden  of  such  requests.  Moreover,  this  publication 
permitted  much  wider  dissemination  of  significant  and  comparative 
financial  data  about  key  intermediaries  in  the  commodity  markets. 

4.  What  goals  has  your  agency  established  for  further  improvements 
in  its  administration  of  the  Freedom  of  Information  Act. 

We  are  currently  exploring  the  possibility  of  using  an 
electronic  form  to  transmit  Freedom  of  Information  and  Privacy  Act 
search  forms  and  responses  throughout  the  agency.  A  significant 
amount  of  processing  time  is  lost  in  delivering  search  forms  to  the 
appropriate  office  within  the  CFTC's  headquarters  and  regional 
offices.  The  development  of  the  capability  of  the  various  agency 
components  to  report  their  search  results  and  recommendations 
electronically  would  greatly  reduce  the  response  time. 

As  part  of  an  ongoing  agency  information  sharing  initiative, 
we  are  also  considering  the  development  of  a  comprehensive  central 
database  that  would  facilitate  the  search  process  by  agency 
personnel  to  conduct  searches  electronically.  This  could  have  the 
effect  of  greatly  reducing  the  number  of  offices  now  being 
routinely  contacted  in  connection  with  requests  recpiiring  multiple 
office  and  Commission-wide  searches. 
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FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW  COMMISSION 

1730    K    STREET   NW,    6TH    FLOOR 
WASHINGTON.  D.C.  20006 

OFFICE  OF  THE  EXECUTIVE  DIRECTOR 


June  4,  1996 


Mr.  Richard  Huff 

Mr.  Daniel  Metcalfe 

Co-directors,  Office  of  Information  and  Privacy 

Office  of  the  Attorney  General 

Washington,  D.C.  20530 

Dear  Sirs: 

This  is  in  response  to  the  Attorney  General's  May  16,  1996  memorandum  for 
heads  of  departments  and  agencies  concerning  the  Freedom  of  Information  Act. 

The  Federal  Mine  Safety  and  Health  Review  Commission  is  a  small  independent 
adjudicative  agency  that  provide  administrative  trial  and  appellate  review  of  legal 
disputes  arising  under  the  Federal  Mine  Safety  and  Health  Act  of  1997.  FOIA's 
requests  are  not  a  significant  issue  or  workload  item  for  the  Commission.  During 
calendar  year  1995,  the  Commission  had  36  FOIA  requests.  The  Commission's 
response  to  the  four  items  in  the  memorandum  are  as  follows: 

1 .        The  Commission  fulfills  the  vast  majority  of  its  FOIA  requests.  During 
calendar  year  1 995  only  one  request  was  denied  and  another  was  denied  in 
part.  These  requests  were  for  predecisional  intra-agency  memoranda  of  a 
deliberative  nature  and,  as  such,  are  shielded  from  disclosure  by  Exemption 
5.  The  litigation  guidance  encouraging  "discretionary  disclosure"  of 
information  was  not  a  factor  in  the  remaining  FOIA  responses. 
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The  Commission  has  no  FOI A  backlog  now  or  at  the  end  of  calendar  years 
1993,  1994,  or  1995. 

The  Commission  believes  that  it  is  in  full  compliance  with  the  President's 
commitment  to  the  Freedom  of  Information  Act. 

The  Commission  believes  that  its  goal  of  timely  fiilfilling  FOI  A  requests 
within  the  policies  established  by  the  President  and  the  provisions  of  the 
FOI  A  Act  continue  to  be  appropriate. 

Sincerely, 


ichard  L.  Baker 
Executive  Director 
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U.S.  CONSUMER  PRODUCT  SAFETY  COMMISSION 
WASHINGTON,  D.C.  20207 

June  4,  1996 

Richard  L.  Huff,  Esq. 
and  Daniel  J.  Metcalfe,  Esq. 
Office  of  Information  and  Privacy 
United  States  Department  of  Justice 
Flag  Building,  Suite  570 
Wasliington,  D.C.  20530 

Dear  Messrs.  Huff  and  Metcalfe: 

The  Consumer  Product  Safety  Commission  (Commission)  remains  fully 
committed  to  the  Freedom  of  Information  openness  policy  issued  by  President  Clinton 
and  Attorney  General  Janet  Reno  in  their  October  4,  1993,  memoranda. 
We  are  pleased  to  report  the  following  in  response  to  your  request. 

1.  Discretionary  Disclosures 

With  respect  to  Freedom  of  Information  Act  (FOIA)  requests  for  records,  the 
Commission's  policy  since  its  beginning  in  1973  has  been  that  disclosure  is  the  rule 
and  withholding  is  the  exception.  The  Commission's  FOIA  regulations  specifically 
provide  that  the  Commission  will  make  available,  as  a  matter  of  discretion,  records  that 
are  authorized  to  be  withheld  under  the  exemption  provisions  of  the  FOIA,  unless 
disclosure  is  prohibited  by  law  or  the  Commission  determines  that  disclosure  is 
contrary  to  the  public  interest.    16  C.F.R.  §  1015.1(b).   In  the  case  of  the  Commission 
analyzing  records  to  determine  withholdings,  applying  the  "foreseeable  harm"  standard 
overlapped  with  our  "public  interest"  standard  and  affected  our  disclosures  slightly. 

Withholdings  of  records  remain  a  small  percentage  of  our  total  activity.   During 
calendar  year  1995,  the  Commission  completed  16,424  FOIA  requests  and  withheld 
records  in  only  568  of  those  requests  or  only  3.5  percent  of  the  requests  processed. 
In  the  568  requests  we  applied  the  FOIA  exemptions  from  disclosure  a  total  859  times, 
of  which  552  were  non-discretionary  exemptions.   We  used  the  discretionary 
exemptions  5  and  7,  only  a  total  of  307  times  or  39  percent  of  the  total  use  of  all 
exemptions.   In  applying  the  discretionary  exemptions,  we  released  records  that 
contain  staff  legal  and  technical  advice  and  opinions  on  specific  enforcement  or 
regulatory  matters  prior  to  agency  action,  portions  of  investigatory  files  on  active 
enforcement  matters  involving  product  hazard  investigations  on  specific  firms,  and 
investigative  techniques,  procedures  and  strategies  in  on-going  enforcement  matters. 
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2.  Backlog  Reduction 

Presently  the  Commission  receives  an  average  of  1,300  new  requests  each 
month  and  processes  75  percent  of  those  requests  within  the  ten  day  requirement  of 
the  FOIA.   The  backlog  of  uncompleted  requests  at  the  end  of  1993  was  1,397,  at  the 
end  of  1994  was  777,  and  at  the  end  of  1995  was  450.   This  reflects  a  total  reduction 
of  68  percent. 

The  Commission  continues  to  make  efforts  to  improve  backlog  reduction  by: 
(1)  emphasizing  customer  service  to  improve  communication  with  requesters,  including 
the  development  of  a  priority  request  assignment  system  for  easy  requests  and  older 
requests  that  focuses  on  our  constituency:  consumers,  complainants  and  injured 
persons;  (2)  improving  and  increasing  the  use  of  facsimile,  E-Mail  and  other  computer 
systems  for  file  searching  and  consulting  with  the  other  Commission  offices  and 
technical  directorates  that  provide  responsive  records  and  advice;  (3)  making  a  high 
priority  the  copying  of  materials  responsive  to  FOIA  requests  in  the  Commission's  copy 
center;  and  (4)  constantly  reviewing  request  processing  to  speed  up  responsiveness 
through  more  efficient  procedures  and  practices. 


3.  Other  Measures  to  Implement  the  President's  Initiatives 

Other  measures  the  Commission  has  instituted  to  implement  the  President's 
commitment  to  the  FOIA  include:  (1)  maintaining  the  full  staffing  needs  of  the  office 
primarily  devoted  to  FOIA  request  processing,  the  FOI  Division  of  the  Office  the 
Secretary;  (2)  purchasing  of  computer  equipment  and  office  machines  and  providing 
training  necessary  to  cany  out  wori<  more  efficiently  and  effectively;  and  (3)  generally 
increasing  the  support  and  conscientious  efforts  of  other  Commission  offices  that 
provide  requested  records  and  services  needed  to  respond  to  FOIA  requests. 


4.  Goals  for  Further  Improvements  in  Administration  of  the  FOIA 

Our  basic  goals  are  to  increase  the  number  of  requests  to  which  we  respond 
within  the  ten  day  deadline  of  the  FOIA,  to  further  reduce  the  backlog  of  uncompleted 
requests,  and  to  maintain  and  strengthen  the  customer  service  approach  in  our 
operation.  To  reach  these  goals,  we  are  placing  increased  emphasis  on  being 
proactive,  whenever  possible,  e.g.,  anticipating  requests  for  certain  types  of  records, 
such  as  briefing  materials  for  the  Commissioners  or  staff  reports  about  popular 
consumer  products,  and  routinely  reviewing  the  records  to  make  them  available  for 
public  disclosure.    Also,  we  are  expanding  the  use  of  computer  technology  to  assist 
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us  to  locate  and  retrieve  requested  records  more  quickly  by  increasing  access  to  the 
existing  Commission  record  data  bases  and  creating  new  data  bases  containing 
indices  or  the  actual  records.   We  are  beginning  the  use  of  records  imaging  for 
Commission  records  to  store,  locate  and  process  records  more  easily  and  at  less  cost 
to  the  Commission  and  the  requester. 

In  spite  of  our  efforts,  we  are  limited  somewhat  because  of  the  delays  caused 
by  the  unique  notification  and  review  requirements  of  section  6(b)  of  the  Consumer 
Product  Safety  Act,  15  U.S.C.  §  2055(b),  which  severely  restricts  the  disclosure  of 
information  regarding  a  consumer  product  from  which  the  public  can  readily  ascertain 
the  identity  of  the  manufacturer.   Nonetheless,  we  continue  to  examine  all  aspects  of 
these  processing  requirements  for  improved  efficiencies  and  responsiveness  wherever 
possible. 

Thank  you  for  the  opportunity  to  detail  the  Commission's  commitment  to  the 
FOIA.   Should  you  have  any  questions,  contact  me  by  letter,  facsimile  (301)  504-0127 
or  telephone  (301)  504-0785. 


Sincerely, 


Todd  A.  Stevenson 
Deputy  Secretary  and 
Freedom  of  Information  Officer 
Office  of  the  Secretary 


United  States 

Infomtation 

Agency 

Washington.  0  C  20547 
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USIA 


June  4,  1996 


MEMORANDUM  FOR: 


FROM: 


SUBJECT: 


Richard  Huff 
Deiniel  Metcalfe 
Co-Directors 

Office  of  Information  and  Privacy- 
Flag  Building,  Suite  570 
Washington,  D.C.  20530 


sel 


Attorney  General  Memorandum 
of  May  16  on  the  FOIA 


The  United  States  Information  Agency  is  providing  the  following 
information  in  response  to  the  Attorney  General ' s  Memorjuidum  of 
May  16,  1996: 

1.  USIA's  experience  in  applying  the  "foreseeable  harm" 
standard  in  einalyzing  whether  to  withhold  information  has 
resulted  in  a  much  closer  inspection  of  Exemption  (b) (5) 
material.   In  particular,  we  have  determined  to  release  draft 
documents  more  extensively.   Exen^tion  (b) (5)  documents  we 
normally  would  have  withheld,  simply  because  they  were 
witbholdable,  are  now  generally  released  as  discretionary 
disclosures.   We  now  ensure  there  is  a  "foreseeable  harm"  before 
we  withhold  documents  under  any  exemption. 

2.  Although  USIA's  backlog  has  never  been  extraordinary,  we 
have  made  progress  since  1993  because  the  Agency  determined  at 
that  time  to  increase  its  FOIA  staff.   Since  1994,  USIA  has  had 
virtually  no  backlog  of  FOIA  cases . 

3 .  When  the  Attorney  General ' s  memorandum  was  received  in 
October  of  1993,  USIA  sent  a  memoramdum  to  all  its  con^onents 
requesting  that  additional  diligence  be  made  to  ensure  all 
documents  responding  to  requests  were  provided  to  the  FOIA  Office 
within  the  prescribed  time  frames.   USIA  is  proud  that  all 
confKments  of  the  Agency  have  responded  with  timeliness  and 
enthusiasm.   In  addition,  the  FOIA  Office  ensures  that  a  more 
personal  touch  is  now  included  in  its  letters  to  requesters  by 
providing  the  name  of  the  FOIA  Specialist  who  is  working  on  the 
case  and  the  Specialist's  telephone  number.  The  FOIA  Specialists 
never  hesitate  to  contact  requesters  by  telephone,  when 
necessary,  to  ensure  that  requests  are  correctly  interpreted. 
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4   USIA's  main  goal  for  further  improving  its 
administration  of  the  FOIA  is  to  try  to  obtain  funding  to  better 
automate  the  FOIA  staff's  computer  system.   This  new  system  will 
enable  the  staff  to  track  FOIA  cases  in  a  more  efficient  manner 
and  to  establish  an  advanced  way  to  determine  those  documents 
that  have  previously  been  requested  and  released. 

If  we  may  be  of  any  further  assistance,  please  call  the  FOIA 
Officer,  Lola  Secora,  on  (202)  619-5499. 
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F«daral  Deposit  Insurancs  Corporation 

Washington.  DC  20429  OMice  of  Ihe  Executive  Secretaiy 

June   4,    1996 

The  Honorable  Janet  Reno 

The  Attorney  General 

Department  of  Justice 

Office  of  Information  and  Privacy 

Suite  570 

Flag  Building 

Washington,  D.C.   20530 

Dear  Madam  Attorney  General : 

Thank  you  for  your  interest  in  the  Federal  Deposit  Insurance 
Corporation's  (FDIC)  Freedom  of  Information  Act  program.   You 
asked  that  we  respond  to  four  specific  inquiries  as  set  forth 
below. 

1.   Foreseeable  Harm  Standard  and  DiBcretionarv  Disclosure. 

You  asked  the  FDIC  to  comment  on  its  experience  in  applying  the 
foreseeable  harm  standard  in  analyzing  whether  to  withhold 
information.   Generally,  we  have  found  that  the  foreseeable  harm 
standard  results  in  the  greater  disclosure  of  information 
contained  in  internal  memoranda  which,  under  the  1981  guidelines, 
might  have  been  considered  exempt  pursuant  to  subsection  (b) (5) . 
We  also  have  found  that  the  foreseeable  harm  standard  has  served 
to  encourage  the  disclosure  of  information  that  is  technically 
protected  from  disclosure  under  one  or  more  of  the  exemptions  to 
the  FOIA  but,  due  to  the  passage  of  time,  the  harm  of  disclosure 
has  become  more  remote . 

You  also  requested  information  regarding  the  types  of  records 
which  have  been  the  subject  of  discretionary  disclosures. 
The  FDIC's  implementation  of  the  Administration's  initiatives  has 
resulted  in  greater  disclosure  of  information  in  several  types  of 
documents.   We  find  that  internal  memoranda  which,  under  the  1981 
guidelines  would  have  been  considered  deliberative  and  would  have 
been  withheld  in  full  under  subsection  (b) (5)  of  the  FOIA,  are 
more  commonly  released  now  with  only  minor  redaction.   Also, 
memoranda  between  FDIC  and  other  agencies  concerning  law 
enforcement  matters,  which  had  previously  been  withheld  in  full, 
are  now  very  often  released  in  redacted  form,  as  are  agency 
orders  concerning  pre- 1990  administrative  enforcement  proceedings 
which  were  generally  not  open  to  the  public. 

Although  the  FDIC  has  made  significant  efforts  to  increase  its 
disclosures  overall,  as  an  agency  engaged  in  the  regulation  of 
financial  institutions,  the  FDIC  is  committed  to  the  careful  and 
judicious  application  of  subsection  (b) (8)  of  the  FOIA  to  protect 
the  integrity  of  the  bank  examination  process  and  to  ensure  the 
security  of  the  financial  institutions  under  its  regulatory 
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jurisdiction.   Further,  the  FDIC's  efforts  are  limited  by  other 
statutes  such  as  the  Trade  Secrets  Act  and  the  Privacy  Act  of 
1974. 


2 .   BaclcloQ  Reduction. 

You  asked  what  progress  has  been  made  in  reducing  the  agency's 
FOIA  backlog  and  what  plans  are  in  place  to  improve  backlog 
reduction. 

The  FDIC  continues  to  make  advances  in  its  efforts  to  reduce  its 
backlog.   The  following  statistics  illustrate  our  progress 
through  the  end  of  1995: 

Date  Backlog' 

12-31-93  584 

12-31-94  536 

12-31-95  510 

It  is  important  to  note  that  at  year-end  1995,  as  mandated  by  the 
Resolution  Trust  Corporation  Completion  Act,  the  FDIC  was 
required  to  take  over  the  remaining  work  of  the  Resolution  Trust 
Corporation  (RTC) .   As  a  result,  the  FDIC  has  absorbed  the  staff 
and  workload  of  the  RTC's  FOIA  unit,  including  a  backlog  (at 
year-end)  of  over  200  FOIA  requests.   The  addition  of  these 
requests  to  the  existing  backlog  presents  a  challenge  to  the 
FDIC's  efforts  to  reduce  the  number  of  unanswered  FOIA  requests. 
Moreover,  even  though  the  RTC  terminated  at  year-end  1995,  the 
FDIC  continues  to  receive  a  number  of  FOIA  requests  for  documents 
transferred  from  the  RTC  to  the  FDIC  upon  the  RTC's  termination. 

In  1996,  the  FDIC  undertook  a  new,  agency-wide  initiative  to 
enhance  the  FOIA  program  and  address  the  aggregate  FDIC/RTC 
backlog.   In  connection  with  this  initiative,  the  Deputy  to  the 
Chairman  and  Chief  Operating  Officer  issued  a  memorandum  to  all 
Division  and  Office  Directors  within  the  FDIC. 


'This  number  includes  all  pending  FOIA  requests.  Thus,  this 
number  includes  requests  that  are  less  than  10  days  old,  as  well 
as  requests  that  have  been  temporarily  suspended  while  we  obtain 
the  requester's  agreement  to  pay  the  requisite  processing  fees. 
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In  this  memorandum,  the  Deputy  to  the  Chairman  asked  the 
Directors  to  (1)  allocate  appropriate  staff  to  respond  to 
unanswered  FOIA  requests  and  eliminate  the  backlog  in  their 
respective  areas  as  soon  as  possible;  (2)  designate  a  senior 
staff  member  to  monitor  and  coordinate  the  processing  of  FOIA 
requests,  if  they  had  not  already  done  so;  (3)  instruct  their 
staff  to  identify  outstanding  FOIA  requests  assigned  to  their 
divisions  or  offices;  and  (4)  ensure  that  their  staffs  adhere  to 
the  FDIC's  current  directive  on  FOIA  processing  procedures  which 
was  issued  shortly  after  the  implementation  of  the 
Administration's  October  1993  initiative.   Following  the  issuance 
of  the  Deputy  to  the  Chairman's  memorandum,  meetings  were 
conducted  at  the  staff  level  to  confirm  the  status  of  the 
outstanding  requests  and  establish  time  frames  for  their 
completion.   In  addition,  two  more  attorneys  were  assigned  on 
temporary  detail  to  work  on  the  backlogged  requests.   We  believe 
that  these  efforts  will  enhance  the  FDIC's  FOIA  program  and 
ensure  that  our  backlog  continues  to  decline. 

3 .   Measures  Implementing  the  President's  Commitment  to  the  FOIA. 

You  asked  what  other  measures  our  agency  has  instituted  to 
implement  the  President's  commitment  to  the  FOIA. 

In  addition  to  the  measures  described  above,  the  FDIC  has  taken 
the  following  steps  to  implement  the  President's  commitment  to 
the  FOIA.   First,  it  has  greatly  expanded  its  Public  Reading  Room 
facility  to  accommodate  the  public.   Second,  it  is  encouraging 
divisions  and  offices  to  routinely  make  broader  categories  of 
documents  available  for  dissemination  to  the  public  through  the 
Public  Reading  Room,  as  well  as  through  other  media.   Third,  it 
is  developing  procedures  to  affirmatively  disclose,  through  the 
Public  Reading  Room  and  other  media,  certain  orders  issued  by  the 
FDIC  Board  of  Directors  at  meetings  closed  to  public  observation 
under  the  Government  in  the  Sunshine  Act  and  has  recently 
transmitted  a  number  of  final  orders  to  the  Public  Reading  Room 
for  this  purpose.   Finally,  it  has  established  a  presence  on  the 
Internet  where  members  of  the  public  can  access  the  FDIC  site  on 
the  World  Wide  Web  to  obtain  information  about  the  FDIC  and  its 
recent  activities. 

It  should  also  be  noted  that  following  the  issuance  of  the 
October  1993  memorandum,  the  Bank  Regulatory  Agencies  FOIA 
Working  Group  was  established.   It  is  comprised  of  public 
disclosure  staff  from  the  Office  of  Thrift  Supervision,  Office  of 
the  Comptroller  of  the  Currency,  The  Board  of  Governors  of  the 
Federal  Reserve,  the  National  Credit  Union  Administration  and  the 
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FDIC.   This  group  meets  quarterly  to  discuss  discretionary 
disclosure  issues  and  to  develop  consistency  among  the  agencies 
in  the  disclosure  of  regulatory  records. 

4.   Goals  for  Improvements  in  1996. 

You  asked  what  goals  our  agency  has  established  for  further 
improvements  in  its  administration  of  the  FOIA  in  1996.   As 
further  described  below,  the  FDIC  has  committed  to  improving  its 
FOIA  program  as  part  of  its  Corporate  Operating  Plan. 

On  April  24,  1995,  the  FDIC  adopted  the  FDIC  Strategic  Plan  for 
1995-1999.   In  order  to  achieve  the  goals  of  the  Strategic  Plan, 
the  FDIC  adopted  an  Operating  Plan  which  focuses  on  a  12  to  18 
month  time-frame.   One  of  the  stated  objectives  for  this 
important  agency-wide  effort  is  the  improvement  of  the  efficiency 
of  the  FDIC's  FOIA  program.   A  key  means  by  which  we  intend  to 
achieve  this  objective  is  the  implementation  of  senior  level 
staff  training  to  increase  the  awareness  and  sensitivity  of  our 
senior  mangers  to  the  FOIA  program.   To  that  end,  we  will  be 
conducting  FOIA  training  sessions  throughout  the  United  States 
during  the  remainder  of  1996.   To  date,  over  200  employees  have 
signed  up  for  these  training  sessions. 

In  closing,  thank  you  again  for  your  interest  in  the  FDIC's  FOIA 
program  and  for  the  opportunity  to  describe  our  efforts  to  date. 

Sincerely, 


Executive  Secretary 
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U.S.   SMALL  BUSINESS  ADMINISTRATION 
Washington,  O.C.    20416 

office  of  thb  aoministrator 

JUN  i   (996 

Honorable  Janet  Reno 
The  Attorney  General 
Washington,  D.C.   20530 

Dear  Madam  Attorney  General: 

This  is  in  response  to  your  memorandum  dated  May  16,  1996, 
requesting  a  progress  report  on  President  Clinton's  "discretionary 
disclosure"  initiative  and  our  implementation  of  that  policy. 

The  initial  Freedom  of  Information  Act  (FOIA)  processing  is 
decentralized  at  the  Small  Business  Administration  (SBA  or  Agency) . 
All  initial  FOIA  requests,  therefore,  are  responded  to  by  either 
the  program  or  field  office  in  possession  of  the  requested 
documents.  The  FOIA  appellate  review  process  and  the 
implementation  of  the  FOIA  are  delegated  to  the  Freedom  of 
Information/Privacy  Acts  (FOI/PA)  Office. 

The  following  information  is  provided  in  response  to  the 
specific  questions  in  your  memorandum: 

1.    Experience  in  Applying  the  "Foreseeable  Harm"  Standard 

At  the  appellate  review  level,  the  foreseeable  harm  standard 
has  become  a  fundamental  determinant  in  this  Agency's  disclosure 
decisions.  The  FOI/PA  Office  is  very  progressive  in  implementing 
the  Department  of  Justice's  (DOJ)  discretionary  disclosure  policy. 
The  FOI/PA  Office  routinely  considers  the  specific  DOJ  criteria  for 
discretionary  disclosure  during  FOIA  processing.  The  FOI/PA  Office 
has  directed  SBA  offices  to  analyze  disclosures  individually  in 
accordance  with  these  DOJ  criteria. 

Our  experience  has  been  that  the  initial  processing  offices 
are  reluctant  to  implement  the  discretionary  disclosure  policy,  and 
are  inclined  to  withhold  using  the  traditional  Exemption  5  tests. 
They  believe  that  disclosure  of  certain  types  of  information  will 
cause  irreparable  harm  to  their  programs. 

The  majority  of  the  records  being  released  pursuant  to  the 
policy  are  internal  and  include:  correspondence;  comments; 
attorney-client  records;  attorney  work  product;  loan  officer's 
reports;  administrative  actions;  determinations  as  to  participation 
and  eligibility  in  various  SBA  loan  and  contracting  programs;  and 
OGC  opinions.  To  ensure  that  the  interests  of  concerned  subjects 
are  not  jeopardized,  the  FOI/PA  Office  consults  with  the  initial 
processing  office  prior  to  appellate  disclosures. 
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However,  counsel  and  several  program  officials  have  expressed 
the  following  concerns  about  the  discretionary  disclosure  policy  as 
it  applies  to  internal  communications: 

•  Disclosure  of  preliminary  opinions  and  recommendations,  i.e.  , 
those  not  incorporated  into  final  decisions;  and  release  of  the 
names  of  officials  making  the  recommendations  generally  will 
inhibit  candor. 

•Possible  total  waiver  of  attorney-client  privilege  in  cases 
where  partial  disclosure  is  made  of  attorney  opinions  and 
recommendations  under  the  foreseeable  harm  standard.  Some  feel 
that  the  discretionary  disclosure  policy's  "case  by  case"  review 
will  not  adequately  protect  information  being  released  for  the 
first  time.  There  is  fear  that  a  novel  disclosure  will  set  a 
precedent,  and  may  ultimately  harm  the  candor  of  the  decisionmaking 
process.  There  is  particular  concern  that  such  individual 
disclosure  could  constitute  a  complete  waiver  of  attorney  client 
privilege  in  litigation  of  a  particular  case. 

•Attorneys  will  not  emphasize  the  specific  strengths  and 
weaknesses  of  an  action  and  will  render  only  general  conclusions 
relating  to  legal  sufficiency.  The  decision-making  process  may  be 
reduced  to  oral  communications.  If  such  a  decision  is  later 
challenged,  the  Agency  may  have  to  defend  a  decision  that  is  not  on 
the  written  administrative  record,  and/or  must  attempt  to  recreate 
oral  communications  which  are  oftentimes  not  credible  as  post  hoc 
rationalizations. 

•Recommendations  generated  in  repetitive  procedures  can  and 
should  be  treated  differently  from  those  relating  to  one-time 
decisions  that  are  truly  unique.  The  effect  on  the  procedure  as  a 
whole,  and  not  merely  the  documents  relating  to  a  particular 
application,  should  be  considered. 

•The  Agency  will  never  really  know  the  full  extent  of  the 
actual  foreseeable  harm  resulting  from  the  disclosure  of  pre- 
decisional  opinions  and  recommendations.  The  potential  harm  to  the 
decision-making  process  is  significant. 

The  FOI/PA  Office  would  appreciate  an  opportunity  to  discuss 
the  above  concerns  with  the  DOJ's  Office  of  Information  and 
Privacy. 

2 .   Backlogs 

As  noted  above,  SBA's  initial  processing  of  FOIA  requests  is 
decentralized.  The  SEA  is  made  up  of  over  125  field  and  program 
offices.  Initial  requests  are  received  directly  by  those  offices 
or  are  referred  to  the  proper  office  by  the  FOI/PA  Office.  Because 
the  SBA  does  not  have  a  central  FOIA  tracking  system,  we  do  not 
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have  accurate  statistics  as  to  total  numbers  of  requests  and 
backlogs.  The  FOI/PA  Office  is  currently  trying  to  obtain  such  a 
system;  this  previously  was  not  possible  due  to  budget  constraints. 

The  FOI/PA  Office  compiles  our  FOIA  Annual  Report  to  Congress 
manually  from  copies  of  initial  FOIA  responses,  which  under  Agency 
policy  the  office  responding  at  the  initial  level  must  send  to  the 
FOI/PA  Office.  The  Agency  receives  approximately  1,000  requests 
annually. 

The  SBA  did  not  have  a  continuous  or  substantial  backlog  in  the 
years  covered  by  your  request.  However,  the  final  responses  in 
individual  cases  have  sometimes  been  delayed  due  to  their 
voluminous  nature  or  to  program  interest  and  intervention.  Other 
delays  are  caused  by  the  Predisclosure  Notification  requirement. 
During  the  Government-wide  furlough,  some  delays  were  experienced. 

The  FOI/PA  Office  received  44  appeals  in  calendar  year  1995. 
To  date  in  1996,  the  FOI/PA  Office  has  received  23  appeals  and 
currently  has  two  appeals  backlogged.  For  the  past  3  years  they 
have  averaged  two  to  three  appeals  backlogged  at  any  given  time. 

The  Agency  has  reduced  processing  delays  at  the  initial  level 
by  establishing  a  FOIA  contact  in  each  program  and  field  office. 
The  quality  and  timeliness  of  FOIA  processing  has  been  enhanced  by 
training  and  more  frequent  FOIA  policy  guidance.  The  FOI/PA  Office 
has  made  available  sample  language  and  documents,  which  improved 
the  review  process. 

The  FOI/PA  Office  consistently  emphasizes  the  timeliness 
requirements  for  processing  FOIA  requests.  However,  due  to  budget 
constraints,  some  offices  have  problems  processing  initial  requests 
in  a  timely  fashion  because  normal  job  duties  are  given  precedence. 

3 .    Other  Implementation  Measures 

•The  FOI/PA  Office  circulated  several  procedural  notices 
directing  all  employees  to  conform  to  the  DOJ  policy  and  President 
Clinton's  directive.  Included  were  the  Attorney  General's 
Memorandum,  President  Clinton's  directive  and  language  from  the  DOJ 
Guide.  The  FOI/PA  Office  also  issued  a  procedural  notice  to  all 
SBA  offices  requiring  the  appointment  of  an  employee  to  act  as  a 
contact  regarding  each  offices'  FOIA  requests. 

•FOIA  training,  which  emphasizes  the  implementation  of  the 
Administration's  FOIA  policies,  is  provided:  in  all  CLE  training; 
at  District  Counsels'  Meetings;  in  individualized  training;  and  at 
in-house  FOIA  training.  FOIA  training  also  was  conducted  by  a 
staff  person  from  the  Office  of  Information  and  Privacy/DOJ.  The 
discretionary  disclosure  policy  was  stressed  during  those  training 
sessions. 
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•The  FOI/PA  Office  created  and  distributed  a  package  of 
materials,  containing  sample  form  letters  and  frequently-requested 
agency  forms,  in  redacted  form,  for  use  by  initial  processing 
offices, 

•All  SBA  offices  are  encouraged  to  provide  requesters  with  the 
name  and  telephone  number  of  a  contact  person  and  to  contact 
requesters  to  discuss  and  clarify  requests. 

•SBA  revised  and  dramatically  shortened  its  disclosure 
regulations,  which  also  are  written  in  plain  English  to  assist 
requesters . 

4.    Goals  for  the  Administration  of  the  FOIA 

The  FOI/PA  Office  currently  is  rewriting  the  Agency's 
Disclosure  of  Information  Standard  Operating  Procedures,  which  will 
include  sample  language  to  be  used  in  responding  to  requests. 
Also,  it  will  stress  the  importance  of  discretionary  disclosure 
when  processing  FOIA  requests. 

Our  goals  are  to  thoroughly  respond  to  initial  requests;  to 
process  all  requests  in  accordance  with  the  time  limits  established 
by  the  Act;  to  offer  regular  FOIA  training  to  all  SBA  offices;  to 
initiate  informal  discussion  with  the  requester  community  to 
clarify  and  expedite  requests;  and  to  provide  current  and  accurate 
guidance  to  all  SBA  components. 

Thank  you  for  giving  us  the  opportunity  to  share  our 
experiences  and  concerns  regarding  our  administration  of  the  FOIA. 
We  would  be  interested  in  learning  what  the  experiences  of  other 
agencies  have  been  in  this  area.  The  interest  expressed  by  this 
Administration  in  the  FOIA  process  is  greatly  appreciated  by  those 
who  administer,  the  FOIA. 

Sincerely, 

Ltder 
Administrator 
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UNITED  STATES 
OFFICE  OF  PERSONNEL  MANAGEMENT 

WASHINOTON.  D.C.  30«1S 

JUN  -4  1996 


Honorable  Janet  Reno 
Attorney  General 
Department  of  Justice 
Washington,  DC  20530 

Dear  Madam  Attorney  General: 

This  is  in  response  to  your  memorandum  of  May  16,  1996,  concerning  the  Office  of  Personnel 
Management's  (0PM)  progress  in  knplementing  President  Clinton's  initiative  to  renew  agency 
commitment  to  the  Freedom  of  Information  Act  (FOIA).  You  asked  specifically  for  information 
in  four  areas  to  assist  the  Department  of  Justice  in  assessing  your  FOIA  initiatives.  We  have 
briefly  addressed  each  of  these  areas  below. 

1 .  0PM  has  had  limited  experience  applying  the  "foreseeable  harm"  standard  in  analyzing 
whether  to  withhold  information.  While  we  strongly  endorse  this  guideline,  we  are  not 
aware  of  any  0PM  "discretionary  disclosures"  that  have  been  made  under  this  guideline 
that  would  have  been  withheld  under  the  1981  guidance. 

2.  0PM  does  not  receive  a  high  volume  of  FOIA  requests,  and  in  fact,  the  number  of 
requests  dropped  significantly  in  1995,  most  likely  reflecting  OPM's  downsizing  and  the 
privatization  of  our  training  fimction.  As  a  consequence,  0PM  has  never  carried  a 
backlog  of  unanswered  FOIA  requests. 

3.  In  1993, 0PM  issued  an  update  to  its  FOIA  Handbook,  which  provides  detailed  guidance 
to  0PM  staff  on  the  FOIA.  This  Handbook  reflects  OPM's  commitment  to  ensuring  that 
0PM  staff  have  Jidequate  guidance  to  respond  promptly  and  properly  to  FOIA  requests. 
A  key  feature  of  this  Handbook  is  a  series  of  model  letters  that  cover  most  common  FOIA 
response  situations. 

4.  Because  of  OPM's  relatively  low  volume  of  requests,  we  have  been  able  to  successfiilly 
use  a  decentralized  model  to  administer  FOIA  in  which  requestors  write  directly  to  the 
0PM  office  maintaining  the  desired  records  and  receive  responses  directly  back  fi-om  that 
office  without  being  processed  through  a  central  FOIA  office.  This  has  resulted  in 
prompt  responses  to  FOIA  requests  and  a  low  appeal  rate.  We  will  continue  to  monitor 
our  progress  in  meeting  the  President's  initiative  during  1996  to  assure  that  prior  year 
performance  is  maintained. 
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We  appreciate  the  opportunity  to  share  with  you  information  on  OPM's  support  for  the 
President's  FOIA  initiative  and  hope  that  this  will  be  helpful  in  your  analysis  of 
Govemmentwide  progress.  If  your  staff  has  additional  questions  concerning  OPM's 
administration  of  the  FOIA,  please  have  them  contact  Jim  Hicks,  OfBce  of  the  General  Counsel, 
202-606-1700  or  Bob  Huley,  Office  of  Information  Technology,  202-418-3210. 
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Office  of  Government  Ethics 


ys   1201  New  York  Avenue,  NW.,  Suite  500 
„. ^     Washington,  DC  20005-3917 


May    31,    1996 


Richard  L.  Huff  and  Daniel  J.  Metcalfe 
Co-Directors,  Office  of  Information  and  Privacy 
Department  of  Justice 
Flag  Building,  Suite  570 
Washington,  DC  20530 

Dear  Messrs.  Huff  and  Metcalfe: 

This  is  the  response  of  the  U.S.  Office  of  Government  Ethics 
(OGE)  to  May  16,  1996  Freedom  of  Information  Act  (FOIA)  initiatives 
memorandum  from  the  Attorney  General.  The  nvimbered  paragraphs 
below  track  the  items  of  information  called  for  in  the  Attorney 
General ' s  memorandum. 

(1)  OGE's  experience  in  applying  the  "foreseeable  harm" 
standard  in  analyzing  whether  to  withhold  information  has  been 
favoraible.  That  standard  has  proved  workable  and  has  resulted  in 
certain  "discretionary  disclosures"  of  otherwise  exempt  information 
whose  release  is  not  barred  by  law.  The  types  of  information 
affected  have  been  certain  nonharmful  material  falling  under  FOIA 
exemptions  (b) (2)  and  (b) (5)  (mostly  the  latter) . 

(2)  OGE  is  a  small  executive  branch  agency  which  separated 
from  the  Office  of  Personnel  Management  in  the  fall  of  1989.  Over 
the  years,  the  number  of  FOIA  requests  OGE  receives  annually  has 
grown  from  less  than  a  dozen  to  an  average  of  some  35-45  per  year. 
Due  to  its  commitment  of  necessary  staff  resources  and  the 
relatively  small  volume  of  requests  received,  OGE  has  never  had  a 
FOIA  backlog.  As  in  prior  years,  OGE  continues  to  process  its  1996 
recjuests  on  a  timely  basis. 

(3)  The  OGE  staff  involved  in  FOIA  request  processing  and  the 
limited  FOIA  litigation  involving  OGE  are  familiar  with  and  have 
consistently  applied  the  FOIA  disclosure  initiatives  of  the 
President,  the  Attorney  General  and  your  Office.  OGE's  staff 
handling  FOIA  matters  also  consult  on  an  ongoing  basis  with  your 
Office's  FOIA  Counselor  service  and  attend  periodic  FOIA  training 
provided  by  your  Office  and  other  sources.  Moreover,  last  year  OGE 
issued  final  Freedom  of  Information  Act  rules.  See  60  Federal 
Register  10006-10013  (Feb.  23,  1995),  as  now  codified  at  5  C.F.R. 
part  2604.  Furthermore,  OGE  operates  a  separate  public 
availability  system  under  the  Ethics  in  Government  Act  as  to 
Standard  Form  278  Public  Financial  Disclosure  Reports  filed  by 
high-level  executive  branch  officials  subject  to  Presidential 
appointment  and  confirmation  by  the  Senate  and  certain  other 
records  covered  by  the  Ethics  Act  access  provisions.   In  part  as  a 
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result   of   this   Ethics  Act   responsibility,   this  Agency   is 
particularly  sensitive  to  Freedom  of  Information  Act  issues. 

(4)  For  1996,  OGE  continues  to  strive  to  process  all  of  its 
FOIA  requests  and  other  matters  on  a  timely  basis  with  the  maximum 
disclosure  provided  for  under  relevant  law,  regulations  and  FOIA 
guidelines.  Further,  from  time  to  time,  OGE  will  continue  to  build 
awareness  of  FOIA  disclosure  principles  on  the  part  of  its  staff 
throughout  the  Agency. 

If  you  or  your  staff  have  any  questions  regarding  this 
response  letter,  please  feel  free  to  contact  me  at  202-208-8022  or 
OGE's  FOIA  officer  William  E.  Gressman  at  202-208-8000,  ext .  1110 
(please  note  our  new  telephone  numbers) . 

Sincerely, 


Stephen  D.  Potts 
Director 
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SECURITIES  AND  EXCHANGE  COMMISSION 

WASHINGTON.  D.C.   20SAB 
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Mail  Stop  11-1  June  3.  1996 


Richard  L.  Huff,  Diicctor 
Office  of  Infoimation  and  Privacy 
Suite  S70,  Flag  Building 
Washington.  D.C.    20530 

BE:    Attorney  General  Reno's  FOIA  Vfwnnrandiifn  9f  M''Y  t6-  1996 

Dear  Mr.  Huff: 

In  response  to  Attorney  General  Janet  Reno's  memorandum  of  May  16,  1996,  I  am 
pleased  to  report  that  the  Securities  and  Exchange  Commission  ("Commission")  continues  to 
t3c  Mly  committed  to  implemeioing  the  administration's  policy  concerning  government 
opeimess  under  the  Freedom  of  Information  Act  ("FOIA"). 

1.  The  Conmriission's  Experience  in  Applvinp  the  "Foreseeable  Hanri"  I'F^n^nrd 

In  her  FOIA  Memorandum  of  October  4,  1993,  Attorney  General  Reno  stated  diat  a 
FOIA  exemption  should  only  be  asserted  to  protect  agency  documents  "where  the  agency 
reasonably  foresees  that  disclosure  would  be  harmful  to  an  interest  protected  by  that 
exemption."   To  that  end,  it  has  been  the  Commission's  normal  practice,  in  each  case,  to 
determine  whether  releasing  a  particular  record  would  result  in  any  such  harm.     Where  none 
can  be  identified,  we  make  a  discretionary  release  even  though  the  records  may  technically 
be  exempt  from  mandatory  disclosure. 

2.  FOIA  Backlogs 

The  Commission's  FOIA  backlog  has  been  minimal.   It  is  comprised  only  of  those 
requests  for  vohmiinous  records  (between  6,0(X)  and  9,0(X}  pages  for  each  FOIA  request). 
As  of  December  31,  1993,  1994,  and  199S,  the  backlog  was  so  small  that  the  FOIA  Office 
disposed  of  it  in  two  to  three  months.   (Dur  current  backlog  is  projected  to  be  resolved  within 
the  next  two  months. 

We  plan  to  improve  our  response  record  through  the  continuous  training  of  our  FOIA 
sta^  and  the  diligent  pursuit  of  our  goal  to  meet  the  10-day  statutory  response  time  for  all 
FOIA  requests. 
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3.  Measures  to  TnTTl""""*  '*"  President's  rnmn^jtrnMit  to  the  FOIA 

We  have  published  a  detailed  training  manual  for  our  FOIA  staff  and  have  given  the 
staff  in-house  training  in  all  aspects  of  their  duties.   We  have  also  reviewed  our  FOIA  rules 
with  an  eye  towards  their  amendment  in  a  maimer  consistent  with  the  President's  FOIA 
policy. 

Moreover,  we  have  produced  an  informational  FOIA  manual  for  distribution  to  all 
other  ConmiisBion  employees.    We  have  also  prepared  a  FOIA  brochure  for  distribution  to 
the  public.    In  addition,  we  have  scheduled  a  FOIA  conference  for  Commission  staff  and 
members  of  the  public,  where  we  will  highlight  the  President's  commitment  to  enhance  the 
effectiveness  of  the  FOIA. 

4.  Goals  for  Further  Improvements 

The  Conunission  will  contioue  to  maintain  its  high  level  of  FOIA  performance.    We 
will  also  continue  to  share  our  expertise  with  other  agencies.   And,  we  wiU  work  towards 
enhancing  public  acccss  to  Commission  records  through  the  use  of  electronic  information 
systems. 

If  you  have  any  questions  about  this  report,  please  call  Hannah  R.  Hall,  FOIA/ 
Privacy  Act  Officer,  at  (202)  942-4320. 


Sincerely, 
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June  3,  1996 


Office  of  Information  and  Privacy 
U.S.  Department  of  Justice 
Suite  570  Flag  Building 
Washington,  D.C.  20530-0001 

Dear  Sir  or  Madam: 

This  responds  to  the  May  16th  inquiry  from  the  Office  of  the  Attomey  General  concerning  the 
progress  of  our  agency  in  implementing  Freedom  of  Information  Act  initiatives  intended  to  renew 
commitment  to  the  Act.  The  four  questions  posed  and  our  response  to  each  follow: 

1.  What  has  been  your  agency's  experience  in  applying  the  "foreseeable  hanii"  standard  in 
analyzing  whether  to  withhold  infonnation?  What  types  of  records  have  been  the  subject 
of  "discretionary  disclosures"  that  would  have  been  withheld  under  the  1981  guidelines? 

FOIA  processing  at  the  Postal  Service  is  decentralized  and,  therefore,  may  take  place  at  any  of 
40.000  post  offices.    Consequently,  except  to  the  extent  reflected  by  appeals,  it  is  difficult  to  say 
what  extent  the  foreseeable  harm  standard  is  being  applied.  However,  this  office,  which  has 
responsibility  for  providing  guidance  to  post  offices,  urges  discretionary  disclosures  when 
possible.  Records  promoted  this  approach  in  a  recently  developed  training  video  which  has 
been  viewed  by  tens  of  thousands  of  field  postal  employees. 

For  this  office  and  the  General  Counsel's  office,  in  handling  requests  at  the  initial  and  appeal 
level,  respectively,  the  principal  change  Is  that  records  are  no  longer  withheld  on  the  basis  of 
exemption  2  (low).  This  has  not  been  a  drastic  change,  because  low  2  was  seldom  relied  upon 
under  the  former  guidelines.  Generally,  there  has  not  been  a  significant  change  in  appeal  results 
since  the  adoption  of  that  standard.  In  most  cases  where  exemptions  5,  6  or  7  are  applicable, 
hann  either  to  personal  or  to  agency  interests  is  readily  foreseeable.  The  Postal  Service  does 
not  as  a  rule  receive  requests  for  records  that  are  so  old  that  these  interests  would  have  expired 
with  age.  Requesters  of  postal  records  tend  to  be  interested  In  matters  that  are  currently 
pending,  rather  than  in  historical  records. 

2.  What  progress  has  been  made  in  reducing  FOIA  backlogs  (include  backlog  status  for 
12/31/93, 12/31/94  and  12/31/95)  and  what  plans  are  in  place  to  improve  backlog 
reduction? 

With  the  exception  of  the  Inspection  Service,  Postal  Service  offices  have  historically  not  had  a 
backlog,  either  at  the  initial  or  appeal  level,  that  would  warrant  special  measures.  The  Inspection 
Service,  the  Postal  Service's  investigative  ami.  has  its  own  FOIA  processing  office  that  receives 
primarily  requests  for  access  to  investigative  files.  Following  is  information  concerning  that 
office's  backlog: 
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As  of  12/20/93.  the  backlog  was  so 
As  of  1 2/1 9/94,  the  backlog  was  34 
As  of  12/18/95.  the  backlog  was  32. 

There  has  been  a  steady  decrease  in  the  FOIA  backlog  of  that  office  due  to  the  following  actions. 
After  the  restructuring  of  the  Postal  Service  in  1 992,  that  office  added  an  additional  position  to 
assume  the  responsibilities  of  handling  FOIA  and  other  access  requests.  To  eliminate 
unproductive  time  spent  standing  in  lines  at  shared  photocopiers,  a  photocopier  was  purchased 
for  the  exclusive  use  of  that  office.    Duplication  of  efforts  has  been  reduced  by  the  creation  of  a 
computerized  database  that  quickly  identifies  records  that  have  previously  been  processed. 

3.  What  other  measures  has  your  agency  instituted  to  Implement  the  President's 
commitment  to  the  Freedom  of  Infomnation  Act? 

This  office  has  instituted  several  never-before-done  initiatives  to  improve  FOIA  implementation. 
As  stated  above,  it  developed  and  recently  distributed,  for  viewing  by  tens  of  thousands  of  postal 
employees,  a  video  covering  the  Freedom  of  Infonmation  Act  and  the  Privacy  Act.  The  video 
stresses  the  importance  of  discretionary  disclosure  and  the  elements  of  a  complete  and 
appropriate  response  within  the  time  constraints  of  the  law.  This  office  also  trained  coordinators 
in  95  district  and  area  offices  to  provide  general  guidance  to  reporting  post  offices. 
Coordinators  report  that  they  are  receiving  many  requests  for  guidance,  particulariy  on  releasing 
address  information.  We  believe  that  the  coordinator  role  has  resulted  in  fewer  improper  denials 
of  infomiation  because  post  offices  have  a  local  point  of  contact  for  guidance. 

4.  What  goals  has  your  agency  established  for  further  improvements  in  Its  administration  of 
the  Freedom  of  Information  Act  in  19967 

Two  goals  of  this  office  are  (1)  to  provide  further  training  to  Records  coordinators,  specifically 
directed  at  release  of  address  information,  the  information  we  believe  is  most  often  improperiy 
withheld;  and  (2)  to  develop  detailed  guidance  on  tracking  FOIA  processing  activities  for 
inclusion  in  the  annual  agency  FOIA  report  to  Congress.    The  Inspection  Service's  FOIA  unit 
reports  that  its  goals  are  to  improve  skills  through  continued  training;  to  utilize  electronic  reconjs 
storage;  and  to  test  the  use  of  an  optical  scanner  reader  for  redacting. 

Any  questions  concerning  the  above  may  be  directed  to  Betty  Sheriff,  FOIA/PA  Officer,  at 
202-268-2608. 

Sincerely, 

V^.^j^^     Elizabeth  L.  smith.  Manager 
/^^     Payroll  Accounting/Records 
Corporate  Accounting 
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National  Railroad  Passenger  Corporation.  60  Massacnusetts  Avenue.  N  E..  Washington.  DC  20002  Telepnone  (202)  906-3000 


May    31,    1996 


Mr.  Richard  Huff 

Co-Director 

Department  of  Justice 

Office  of  Information  and  Privacy 

Flag  Building,  Suite  570 

Tenth  Street  and  Constitution  Avenue,  N.W. 

Washington,  D.c.  20530 

Re:  Attorney  General's  Memorandum  of  May  16,  1996 
Dear  Mr.  Huff: 

This  letter  is  in  response  to  Attorney  General 
Janet  Reno's  memorandum  of  May  16,  1996  requesting 
information  concerning  the  Freedom  of  Information  Act 
(FOIA) . 

President  Clinton's  October  1993  memorandum  on  the 
Freedom  of  Information  Act  called  upon  heads  of  "all 
federal  departments  and  agencies"  to  renew  their  com- 
mitment to  the  FOIA,  remove  unnecessary  bureaucratic 
hurdles,  reduce  backlogs  of  requests,  and  conform  to 
litigation  guidance  in  FOIA  matters  issued  by  the 
Attorney  General,  which  was  attached. 

Although  Amtrak  is  subject  to  the  FOIA,  it  is  not 
an  agency  or  department  of  the  United  States,  and 
Amtrak  believes  that  it  is  not  subject  to  policies 
established  by  the  Administration  applicable  to  such 
entities.   In  particular,  Amtrak  may  litigate  under  the 
FOIA  without  the  consent  of  the  Attorney  General,  and 
Amtrak  therefore  believes  that  it  should  meet  its 
responsibilities  under  the  Act  without  reference  to  the 
policies  that  the  Department  of  Justice  promulgates 
with  respect  to  defending  FOIA  suits  against  government 
agencies.   Amtrak  applies  existing  case  law  in  deciding 
when  to  withhold  or  disclose  information.   That  case 
law  does  not  incorporate  the  "foreseeable  harm"  stand- 
ard in  the  Attorney  General's  litigation  guidance.   Nor 
does  the  case  law  require  "discretionary  disclosures" 
which  the  Attorney  General's  guidance  encourages. 


43-928  97-16 
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Antrztk  therefore  respectfully  declines  to  respond 
to  questions  1,  3  and  4  of  this  memorandum.   It  should 
be  noted,  however,  that  Amtrak  does  conform  to  the 
spirit  and  letter  of  the  Act,  including  the  time 
restrictions  for  responding  to  requests  submitted  under 
the  FOIA,  and  that  Amtrak  has  no  FOIA  backglog. 


Yours  truly. 


Daniela  Winkler 

Vice  President  and  General  Counsel 


The  Honorable  Janet  Reno 

Thomas  M.  Downs 

Thomas  J.  Gillespie,  Jr. 
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John  T  Con..,  ch.inn«  DEFENSE  NUCLEAR  FACILITIES 

AJ.  Eggenberitr.  ViceChiirnian  O  »  LX"!' V    ROARO 

John  W.  Crawford,  Jr. 

JoMph  J.  DiNunno  625  Indiana  Avenue.  NW.  Suite  700.  Washington.  D.C.  20004 

Herbert  John  Cecil  Kouu  (202^  208-6400 


May  31,  1996 

Mr.  Richard  Huff 
Department  of  Justice 
Office  of  Information  and  Privacy 
Suite  570,  Flag  Building 
Washington,  D.C.  20530 

Dear  Mr.  Huff: 

This  responds  to  the  Attorney  General's  May  16,  1996  Memorandum  regarding  activities 
related  to  the  Freedom  of  Information  Act  (FOIA)  and  addresses  each  of  the  questions  raised. 

In  response  to  question  one,  the  Defense  Nuclear  Facilities  Safety  Board  (Board)  has  no 
experience  to  date  applying  the  "foreseeable  harm"  standard  while  analyzing  whether  to 
withhold  information.  The  Board  has  been  able  to  comply  with  all  FOIA  inquiries  it  has 
received  and  provided  the  information  or  material  requested. 

In  response  to  question  two,  due  to  the  very  small  number  of  FOIA  requests  received  by  the 
Board,  it  does  not  presently  have  a  backlog  of  work  in  this  area.  The  Board  has  never 
experienced  delays  in  responding  to  these  requests  and  routinely  provides  the  responses  within 
the  prescribed  time  frame. 

Regarding  the  third  question,  as  mentioned  earlier,  the  number  of  FOIA  requests  received  by 
the  Board  is  minimal,  approximately  fifteen  per  year.   Such  requests  are  generally  easy  to 
comply  with  as  the  information  sought  is  readily  available  within  the  Board  and  accessible  to 
the  public.  The  Board  believes  that  this  is  a  direct  result  of  its  continuing  and  proactive 
commitment  to  openness  in  all  of  its  activities  and  major  endeavors.  Examples  include: 

1)  Distribution  of  Board  products  to  a  wide  range  of  interested  government,  private,  and 
media  establishments  and  individuals.  Included  are  Board  Recommendations  to  the 
Department  of  Energy  (DOE),  Trip  Reports  which  summarize  Board  fmdings  during 
reviews  conducted  at  various  DOE  defense  nuclear  facilities,  and  Technical  Reports 
which  address  a  variety  of  relevant  health  and  safety  issues  identified  by  the  Board; 

2)  Establishment  of  a  Home  Page  on  the  INTERNET  which  provides  full  text  access  to 
the  documents  mentioned  above  as  well  as  a  log  of  recent  unclassified  Board 
correspondence,  the  enabling  legislation.  Board  Members'  biographies,  and  other 
related  general  information.  Additionally,  feedback  from  the  public  is  solicited  and 
encouraged;  and 
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3)  The  Board's  commitment  to  public  participation  in  its  activities  is  demonstrated  by  the 
numerous  public  meetings  and  hearings  held  throughout  the  country  at  locations  close 
to  defense  nuclear  facilities. 

In  response  to  the  fourth  question,  while  the  Board  believes  the  existing  policies  and 
procedures  discussed  above  are  adequate,  efforts  to  improve  are  constantly  being  considered. 
For  example,  given  the  rapid  advancement  in  information  technology,  improvements  to  the 
Board's  Web  Page  on  the  INTERNET  are  ongoing.   Specifically,  the  variety  and  volume  of 
Board  documents  available  on  the  INTERNET  are  increasing  and  a  new  effort  is  underway  to 
promote  and  publicize  the  availability  of  this  information.   Additionally,  the  Board  is 
committed  to  the  prompt  resolution  of  all  non-FOIA  information  requests  from  various  entities 
and  has  established  a  goal  of  a  twenty-four-hour  response  time  for  90%  of  all  requests 
received. 

In  summary,  the  Board's  operating  plan  encourages  the  placement  of  unclassified  information 
covering  all  aspects  of  its  public  health  and  safety  responsibilities  in  public  files,  allowing 
swift  and  precise  electronic  searches  and  responses  to  requests  for  information.   Consequently, 
the  need  for  a  FOIA  request  to  obtain  information  is  essentially  obviated  by  a  combination  of 
openness  and  customer  service  initiatives. 

Should  you  have  any  questions  regarding  this  matter  or  require  additional  information,  please 
call  me  on  (202)  208-6447. 

Sincerely, 


Kenneth  M.  Pusateri 
General  Manager 
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Office  of  Information  and  Privacy 
Office  of  the  Attorney  General 
Suite  570,  Flag  Building 
Washington,  DC.  20530 

Re:  The  Freedom  of  Information  Act 

Dear  Sir/Madam: 

I  am  responding  to  Attomey  General  Reno's  May  16,  1996,  memorandum  regarding  the  Freedom 
of  Infomiation  Act  (FOIA).  My  office  has  pnmary  responsibility  for  the  FOIA  program  at  the 
National  Credit  Union  Administration  (NCUA).  Responses  to  your  questions  are  found  below. 

1.  The  NCUA  has  had  the  opportunity  to  apply  the  "foreseeable  harm"  standard  in  recent  FOIA 
requests.  Since  many  of  the  FOIA  requests  that  come  to  NCUA  seek  credit  union  examination 
and  other  financial  data,  it  has  been  NCUA's  practice  to  apply  FOIA  Exemption  8.  However,  we 
have  found  that  releasing  financial  information  regarding  credit  unions  liquidated  several  or  more 
years  ago  under  the  "foreseeable  harm"  standard  should  not  cause  damage  to  NCUA  or  its 
insurance  fund  and  have  released  this  information.  The  NCUA  has  also  undertaken  to  release 
many  Internal  memoranda  with  proper  redactions  which  were  previously  withheld  under  FOIA 
Exemption  5.  Recently,  we  released  approximately  100  internal  legal  opinions  regarding  proposed 
credit  union  bylaw  amendments.  Additional  releases  of  this  nature  are  to  follow  this  summer. 

2.  NCUA  strives  to  complete  all  FOIA  responses  within  the  1 0  day  requirement.  There  are 
occasions  where  an  extension  is  necessary.  However,  we  are  experiencing  no  backlog  at  the 
present  time  and  had  no  recorded  backlogs  for  end  of  years  1993,  1994,  or  1995. 

3.  The  NCUA  has  opened  a  site  on  the  world  wide  web  at  "NCUA.gov."  This  web  site  provides 
users  pnvate  opinion  letters,  agency  forms  and  publications  and  vast  amounts  of  credit  union 
financial  data  previously  available  by  FOIA  request  or  by  purchase  from  private  sources.  In  its  first 
eight  weeks,  the  site  has  had  over  6000  users. 

4.  In  addition  to  adding  more  infonmation  to  the  NCUA  web  site,  the  agency  personnel  involved 
with  FOIA  are  Improving  their  skills  by  attending  government  and  private  programs.  The  central 
office  FOIA  officer  meets  on  a  regular  basis  with  the  FOIA  officials  of  the  other  financial  regulators 
to  discuss  topical  issues,  and  exchange  ideas  on  how  to  improve  customer  service. 


Robert  M.  Fenner 
General  Counsel 
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Farm  Credit  Administration  i50i  Farm  creaa  Dnve 

McLean.  Virginia  22102-5090 
.703)  883-4000 


Mav   :,0,    1996 


Tlie  Honorable  Janet  Reno 
Attorney  General  of  the  United  States 
U.S.  Department  of  Justice 
Office  of  Information  and  Privacy 
Suite  570 
Flag  Building 
Washington,  DC  20530 

Re:       The  Freedom  of  Information  Act,  5  U.S.C.  §  552 

Dear  Madam  Attorney  General: 

Thanlt  you  for  your  memorandum  dated  May  16,  1996.  As  requested,  we  are  providing  you  with 
information  on  the  Farm  Credit  Administration's  (FCA)  implementation  of  the  Freedom  of 
Information  Act  (FOIA)  and  President  Clinton's  initiatives. 

Tlie  FCA  is  in  full  compliance  with  the  FOIA's  statutory  10-day  time  limit  to  respond  to  FOIA 
requests  and  with  President  Clinton's  initiatives  under  the  FOIA,  i.e.,  application  of  the 
"foreseeable  harm"  standard.  In  accordance  with  your  request,  we  are  providing  the  following 
information  in  the  order  requested  in  your  memorandum: 

1.  The  FCA's  apphcation  of  the  "foreseeable  harm"  standard  has  resulted  in  a  modest  increase  in 

tU/.   H;t-r^,.<.»;/>r.n  — -  -r-X.^- C  --„. lo   :.. .^    170T  A     .—        T? 1,_    _  C     .-.-,_J_    »l,„.    1 ,~ 

been  released  under  the  President's  guidelines  include:  routing  sUps  and  other  nonsubstantive 
administrative  documentation  and  some  deliberative  process  material.  However,  the  FCA  has  not 
been  able  to  waive  an  applicable  exemption  in  many  instances  because  the  exempt  information 
pertains  to  a  protected  privacy  interest  or  to  deUberative  material  concerning  recent  or  ongoing 
decision  and  policy  making. 

2.  The  FCA  does  not  now  have  an  FOL\  backlog,  nor  has  it  had  one  in  the  past.  The  Agency 
fully  intends  to  maintain  this  status. 

3.  Tlie  FOIA  Officer  and  her  legal  counsel  have  been  directed  to  and  fully  apply  the  "foreseeable 
harm"'  standard  in  determining  whetlier  a  discretionary  waiver  of  an  FOIA  exemption  is 
appropriate.    Furthermore,  both  employees  process  all  FOIA  requests  expeditiously  and  in  a 
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customer-friendly  manner  in  order  to  implement  the  President's  commitment  to  the  FOIA  as  fully 
and  effectively  as  possible. 

4.  The  Agency's  present  goals  are  to  train  a  new  FOIA  Officer  and  to  streamline  the  Agency's 
processing  of  FOIA  requests.  The  FCA  has  recendy  begun  a  project  to  automate  the  process  of 
responding  to  FOIA  requests,  which  should  be  fully  implemented  within  the  next  2  months. 

If  you  have  any  questions,  please  do  not  hesitate  to  call  me  or  Jane  M.  Virga,  Senior  Attorney,  at 
(703)  883-4071. 

Sincerely, 


Marsha  Pyle  Martin 

Chairman  and  Chief  Executive  Officer 
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U.S.  EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 
Washington.  D.C.  20507 


MAY  2  9  1996 

U.S.  Department  of  Justice 
Office  of  Information  and  Privacy 
Suite  570 
Flag  Building 
Washington,  DC  20530 

Re:  The  Freedom  of  Information  Act 

On  May  16,  1996,  the  Attorney  General  requested  data  from  federal 
agencies  in  implementing  the  administration's  objectives  under  the 
Freedom  of  Information  Act.  This  constitutes  the  response  of  the 
U.S.  Equal  Employment  Opportunity  Commission  (EEOC) . 

1.  The  great  majority  of  FOIA  requests  the  EEOC  receives  are  for 
information  regarding  charges  under  Title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended,  the  Equal  Pay  Act,  the  Age 
Discrimination  in  Employment  Act,  the  Rehabilitation  Act  of 
1973,  and  Title  I  of  the  Americans  with  Disabilities  Act. 
Confidentiality  provisions  of  Title  VII  and  the  ADA  and 
concern  for  individual  privacy  require  the  EEOC  to  use 
exemptions  (b)  (3)  ,  (6)  and  7(C)  frequently,  but  we  are  able  to 
disclose  much  of  the  charge  file  to  charging  parties  and 
respondents.  We  have  used  the  "foreseeable  harm"  standard  to 
disclose  material  that  we  had  previously  withheld  under 
exemption  (b)  (5)  ,  and  v/e  feel  that  the  "foreseeable  hairm"  is 
helpful  in  analyzing  whether  to  disclose  information. 

2.  The  EEOC  takes  pride  in  its  timely  processing  of  FOIA 
requests,  and  has  not  operated  with  a  backlog. 

3.  Recently,  the  Legal  Counsel  delegated  responsibility  for  FOIA 
Appeals  from  the  field  to  the  Assistant  Legal  Counsel  for 
Advice  and  External  Litigation,  and  this  should  result  in 
greater  efficiency.  Further  delegations  in  EEOC  field  offices 
are  being  considered.  The  Office  of  Legal  Counsel  also 
conducted  comprehensive  training  for  field  personnel  in  fifty 
cities  in  1995,  in  conjunction  with  annual  ethics  training. 
The  Commission  also  has  headquarters  attorneys  acting  as 
liaison  to  field  offices,  which  greatly  assists  administration 
of  the  FOIA. 

4.  Because  the  EEOC's  administration  of  the  FOIA  works  well,  we 
do  not  have  any  specific  plans  for  improvement.  Consistent 
with  the  administration's  National  Performance  Review, 
however,  the  agency  is  continuously  engaged  in  a  dialogue  with 
field  offices  on  how  its  administration  of  the  FOIA  can  "work 
better  and  cost  less." 

If  you  have  any  other  questions  concerning  the  EEOC's 
administration  of  the  Freedom  of  Information  Act,  please  contact 
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Thomas  J.  Schlageter,  Assistant  Legal  Counsel,  at  (202)  663-4668, 

Sincerely, 


Nicholas  M.  Inzets 
Deputy  Legal  Counsel 
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UNITED  STATES  ARMS  CONTROL  AND  DISARMAMENT  AGENCY 

W«shin«lan.  O.C.   »4S1 


MEMQRAlSfDlJM 


Niir29nB 


TO:  GfiBce  of  Information  and  Privacy 

U.S.  Department  of  Justice 

FROM:  Office  of  the  General  Counsel  ^"^{jjiA^  JJcucJL^lXU^  /  "^  <-HjU-< 

U.S.  Arms  Control  and  Disarmament  Agency        i 

SUBJECT:  The  Freedom  of  Information  Act 

REFERENCE:     The  Attorney  General's  Memorandum  dated  May  1 6,  1 996 


This  agency's  experience  since  the  enunciation  of  the  "foreseeable  harm"  standard  in  the 
Attorney  General's  October  4,  1993  memorandum  has  been  little  different  from  its  prior 
experience  because  this  agency  generally  applied  such  a  standard  in  its  information  access 
decisions. 

Until  recently,  some  progress  was  made  in  reducing  backlogs.  (This  agency  does  not  have 
statistics  on  the  number  of  cases  pending  at  the  end  of  1993,  1994,  1995;  on  average,  some  IS 
cases  are  normally  pending  at  the  end  of  each  year.)  However,  currently  some  30  cases  are 
pending.  This  is  larger  than  normal  primarily  because  of  the  government  shutdowns  in  late  1995 
and  this  agency's  furloughing  of  consultants  in  eariy  1996  because  of  the  budgetary  constraints 
under  continuing  resolutions.  Work  on  meeting  the  document  review  requirements  of  the 
automatic  declassification  provisions  of  E.O.  12958  has  also  impeded  prompt  response  to 
information  access  requests. 

The  agency  is  working  to  expand  the  number  of  employees  knowledgeable  in  FOIA  matters  in 
order  to  respond  more  promptly  to  FOIA  requests.  However,  having  to  review  several  million 
pages  of  classified  documents  over  25  years  old  under  the  provisions  of  E.O.  12958  is  inevitably 
going  to  stretch  even  thinner  the  already  limited  resources  available  for  responding  to  information 
access  requests  fi'om  the  public. 
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U.S.  MERIT  SYSTEMS  PROTECTION  BOARD 
Washington.  O.C.  20419 

Clerk  of  the  Board 


May  28,  1996 


Richard  Hufi'&  Daniei  Metcaif 

Co-Directors 

Office  of  Information  and  Privacy 

U.S.  Department  of  Justice 

Suite  570,  Flag  Building 

Washington,  D.C.  20530 

Dear  Messers.  HufiFand  Metcaif: 

This  is  in  response  to  the  Memorandum  for  Heads  of  Departments  and  Agencies, 
on  the  Freedom  of  Information  Act,  dated  May  16,  1996,  from  The  Attorney  General.  I 
have  been  asked  by  Chairman  Ben  L.  Erdreich  to  respond  on  behalf  of  the  Board. 

This  response  will  be  formatted  to  correspond  to  the  numbered  paragraphs  in  the 
Attorney  General's  memorandum: 

1.  Application  of  the  "foreseeable  harm"  standard  at  the  Board  has  resulted  in  the 
release  of  a  greater  number  of  agency  records  than  was  the  case  under  the  old  "what 
exemption  can  be  applied"  standard.  Rather  than  trying  to  fit  a  withholding  of  information 
into  categories  corresponding  to  the  nine  FOIA  exemptions,  we  have  attemoted  to 
determine  how  release  of  requested  records  could  harm  the  Board's  performance  of  its 
statutory  missions.  In  most  cases  we  find  that  the  records  requested  can  be  released,  and 
this  results  in  more  timely  responses,  fewer  appeals,  and  a  reduced  FOIA  recordkeeping 
burden. 

The  Board  has  enthusiastically  undertaken  a  program  of  "discretionary  disclosure" 
by  making  a  wide  range  of  agency  records  available  electronically.  Board  final  decisions, 
case  summaries,  press  releases.  Federal  Register  Notices,  official  forms,  policy  statements, 
and  biographies  of  Board  officials  are  available  to  the  public  in  the  MSPB  Library  on 
GPO's  Federal  Bulletin  Board.  MSPB  case  summaries  are  also  available  on  OPM's 
electronic  bulletin  board  "MAINSTREET*.  The  Board  is  also  exploring  other  electronic 
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means  for  making  access,  not  only  to  records,  but  to  the  Board's  processes,  more  readily 
available  to  its  customers  and  to  the  general  public. 

2.  The  Board  has  never  had  a  backlog  of  FOIA  requests.  While  we  are  a  small  agency,  in 
terms  of  staff  numbers,  we  do  receive  a  considerable  number  of  requests  (499  last  calendar 
year)  and  we  process  these  requests  in  a  timely  manner. 

3.  The  Board  is  in  the  process  of  installing  a  Local  Area  Network  (LAN)  in  its 
headquarters  which  will  permit  the  sharing  of  agency  records  among  offices.  We  believe 
that  this  technology  will  reduce  search  time  and  decrease  response  time  to  requesters.  The 
Board's  regional  and  field  oflBces  will  be  included  in  this  process  through  the  installation 
of  a  Wide  Area  Network  (WAN)  in  the  near  fiiture. 

4.  The  Board  is  currently  rewriting  its  FOL\  regulations  in  an  effort  to  streamline  the 
process  of  providing  access  to  agency  records.  The  fiiture  application  of  electronic 
technology  will,  we  believe,  provide  even  greater  opportunities  for  the  Board's  customers 
and  the  public  at  large  to  have  access  to  agency  records.  Chairman  Erdreich  shares  the 
President's  and  the  Attorney  General's  goal  of  making  government  more  open  and 
accessible. 

If  you  have  any  questions  or  require  additional  information,  please  contact  Michael 
H.  Hoxie  on  (202)  653-7200.  Mike  is  the  MSPB  FOL\/Privacy  Act  Officer. 

Sincerely, 


^  Robert'E.  Tajftoi 
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Comptroller  of  the  Currency 
Administrator  of  National  Banks 


Washington.  DC    20219 


May  28, 1996 

The  Honorable  Janet  Reno 

Attorney  General  of  the  United  States 

Department  of  Justice 

10th  Street  &  Constitution  Avenue,  N.W. 

Washington,  D.C.  20530 

Dear  Madam  Attorney  General: 

This  is  in  response  to  your  memorandum  dated  May  16, 1996.  The  OfBce  of  the  Comptroller  of 
the  Currency  (OCC)  is  pleased  to  provide  you  with  information  concerning  our  public  disclosure 
activities. 

You  asked  that  we  provide  you  with  information  concerning  the  OCC's  experience  in  applying 
the  "foreseeable  harm"  standard  in  analyzing  whether  to  withhold  information  and  what  tyj>es  of 
records  have  been  subject  to  disclosure  under  the  new  guidelines  issued  in  1993.  You  also 
requested  information  pertaining  to  backlog  reduction  as  of  year-end  1993, 1994  and  1995  and 
plans  to  further  reduce  current  backlogs.  Additionally,  you  asked  what  other  measures  the  OCC 
has  taken  to  implement  the  President's  commitment  to  the  Freedom  of  Information  Act  and  any 
goals  we  have  established  for  further  improvements  during  1996. 

The  OCC  has  traditionally  taken  a  pro-disclosure  stance  in  responding  to  Freedom  of 
Information  Act  (FOIA)  requests.  This  is  demonstrated  by  the  following  statistics: 

In  1993,  the  OCC  received  3,341  FOIA  requests.  Of  this  number,  142  requests  were 
either  denied  in  full  or  in  part. 

In  1 994,  the  OCC  received  3,455  FOIA  requests.  Of  this  number,  1 42  requests  were 
either  denied  in  full  or  in  part 

In  1995,  the  OCC  received  12,681  FOIA  requests.  Of  this  number,  137  requests  were 
either  denied  in  full  or  in  part.  Over  9,000  of  these  requests  were  handled  by  our  fdx.- 
on-demand  system.  (This  was  the  first  year  we  incorporated  the  fax-on-demand 
system  requests  into  our  totals.  It  was  also  that  system's  first  full  year  of  operation.) 
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The  "foreseeable  harm  standard"  has  helped  us  to  be  more  thoughtful  as  we  apply  the  various 
exemptions  to  that  information  we  do  withhold.    It  has  also  served  as  an  important  tool  in  fiirther 
expanding  the  scope  of  documents  to  be  released.  Although  we  have  not  kept  records  as  to  the 
actual  number  of  cases  where  documents  have  been  released  at  our  discretion,  I  can  assure  you 
that  we  have  released  a  variety  of  internal  memoranda,  enforcement  actions,  legal  interpretations. 
E-mail  transmissions  and  even  information  from  our  internal  databases  that  would  have  been 
withheld  under  the  1 98 1  standard.   As  a  result,  the  feedback  we  have  received  from  our 
requester  community  has  been  extremely  positive. 

Backlogs 

The  OCC  does  not  have  a  backlog  of  requests  and  rarely  exceeds  the  statutory  deadline.    Only  in 
extraordinary  cases  do  we  ever  have  to  notify  requesters  of  delays.  When  we  do,  the  delay  is  no 
more  than  five  working  days.  In  1993  and  1994,  our  average  processing  time  was  13  calendar 
days.  During  1 995  the  average  processing  time  was  nine  calendar  days.  So  far  this  year  the 
average  has  further  improved  to  eight  calendar  days. 

Disclosure-related  Initiatives 

When  the  President  directed  all  the  agencies  to  be  more  open  and  the  "foreseeable  harm 
standard"  was  introduced  in  1993,  the  OCC  was  instrumental  in  establishing  the  Financial 
Regulatory  Agency  Interagency  FOIA  Working  Group  to  decide  how  these  agencies  would  apply 
that  standard  uniformly.  As  a  result,  the  agencies  have  met  approximately  four  times  a  year  to 
promote  dialog  on  disclosure-related  matters  and  to  adopt  similar  disclosure  policies. 

In  1994,  the  OCC  established  a  fax-on-demand  service  that  provides  access  to  public  OCC 
documents  24  hours  a  day  and  seven  days  a  week.  By  identifying  documents  for  which  there  is 
likely  to  be  a  significant  demand  and  loading  them  on  our  fax-on-demand  service,  we  have  been 
able  to  respond  more  quickly  to  requests  for  these  documents.  As  news  of  this  service  has 
spread,  interest  has  grown  immensely.  During  1994,  we  averaged  300  calls  per  month.  In  1995 
we  averaged  800  calls  per  month.  So  far  this  year  we  are  averaging  3,000  calls  per  month. 

In  1995,  the  OCC  established  its  presence  on  the  World  Wide  Web.   The  OCC  web  site  is 
continuing  to  grow  with  new  items  being  added  almost  weekly.  Through  this  site,  the  public  can 
access  information  about  banks,  new  regulations,  news  releases,  speeches  and  testimonies,  legal 
staff  interpretations,  historical  information  about  the  OCC,  biographies  of  key  personnel, 
directory  of  our  offices  nationwide,  an  information  directory,  databases  of  Community 
Reinvestment  Act  ratings  and  electronic  versions  of  the  evaluations  themselves.  We  also  have 
links  to  the  other  financial  agencies.  FOIA  requests  can  be  made  electronically  through  the  site 
as  well.  We  also  plan  shortly  to  provide  access  through  our  web  site  to  our  database  on  public 
enforcement  actions  taken  against  bankers  and  banks. 
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This  year  we  are  in  the  process  of  establishing  a  fully  staffed  public  reference  room  which  will 
provide  the  public  with  immediate  access  to  the  public  information  collections  we  have.  A 
stand-alone  Local  Area  Network  will  be  housed  there  which  will  allow  the  public  to  have  access 
to  our  Intemet  web  site  as  well  as  stand-alone  versions  of  our  more  popular  databases.  To  date, 
we  have  hired  the  employees  to  staff  this  facility  and  the  room  itself  is  under  construction.  We 
plan  to  open  ofiBcially  July  1, 1996. 

Senior  management  at  the  OCC  is  committed  to  providing  good  customer  service  and  improving 
public  access  to  OCC's  public  documents  and  information  bases.  We  continue  to  look  for  new 
ways  to  live  up  to  this  commitment 

Sincerely, 

Leonora  S.  Cross 

Deputy  Comptroller  For  Public  Affairs 
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DEPARTMENT  OF  HEALTH  &  HUMAN  SERVICES  Office  o(  ihe  Secretary 


Washington.  O.C.  20201 

TO      :   Deputy  Director 

Office  of  Freedom  of  Information  and  Privacy 
Department  of  Justice 

FROM    :   Director 

Freedom  of  Information  and  Privacy  Acts  Division 
Office  of  the  Assistant  Secretary  for  Public  Affairs 

Subject:   HHS  Response  to  the  Attorney  General's  Letter  of 
May  16,  1996 

Enclosed  is  the  HHS  response  to  the  Attorney  General's  letter  of 
May  15,  1996,  concerning  the  Freedom  of  Information  Act. 

The  Department  of  Health  and  Human  Services  is  composed  of  several 
operating  program  units,  e.g.,  The  Food  and  Drug  Administration, 
The  Health  Care  Financing  Administration,  The  National  Institutes 
of  Health,  The  Centers  for  Disease  Control  and  Prevention,  etc., 
which  are  responsible  for  conducting  the  Department's  various 
programs.  These  units  are  called  Operating  Divisions  (OPDIVs) . 
Each  of  them  has  its  own  Freedom  of  Information  Officer,  who  is 
responsible  for  initial  decisions  to  release  or  deny  records 
requested  under  the  Freedom  of  Information  Act  (FOIA) . 

Because  the  size  and  complexity  of  the  FOIA  activities  in  the 
OPDIVs  varies  greatly,  from  the  Substance  Abuse  and  Mental  Health 
Administration,  which  answered  197  FOIA  requests  in  1995,  to  the 
Food  and  Drug  Administration,  which  answered  50,606  requests  in 
that  year,  the  responses  to  the  Attorney  General's  questions  vary 
greatly.  Rather  than  attempt  to  artificially  create  an  overall  HHS 
response,  the  attached  attempts  to  reflect  the  significant 
experiences  of  each  of  the  OPDIVs  as  it  administers  the  Freedom  of 
Information  Act. 

Some  overall  comments  do  apply,  however. 

1)  Despite  the  advances  made  in  automated  tracking  systems  (and, 
in  some  agencies,  "on-screen"  review  and  redacting),  processing 
FOIA  requests  remains  an  extremely  labor  intensive  operation. 

2)  While  the  Attorney  General's  "discretionary  release"  policy  may 
have  increased  the  public's  access  to  some  kinds  of  Federal 
records,  it  has  also  increased  the  processing  time  for  requests 
seeking  those  kinds  of  records.  No  longer  can  agencies 
automatically  deny  categories  of  records,  e.g.  drafts;  every 
document  must  now  be  reviewed  to  determine  the  harm  that  might 
result  from  its  release. 

3)  Last  winter's  furloughs  and  inclement  weather  stopped  agency 
FOIA  processing  in  its  tracks;  even  those  HHS  components  which  did 
not  experience  a  significant  increase  in  backlogs,  lost  valuable 
time  in  their  backlog  reduction  programs  (actually,  only  one 
component  has  made  any  significant  progress  in  backlog  reduction 
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and  it  has  done  so  through  the  time-honored  method  of  adding  more 
staff  to  the  FOIA  office) . 

4)  Finally,  "down-sizing"  has  had  a  significant  impact  on  FOIA 
processing.  Not  only  have  most  FOIA  staffs  been  reduced  (in  one 
case,  by  60  percent)  but  the  program  offices  have  fewer  people  to 
accomplish  their  program  responsibilities,  let  alone  search  for 
documents  to  respond  to  an  FOIA  request. 

All  of  the  above  having  been  said,  I  must  now  also  say  that  FOIA 
offices  continue  to  take  great  pride  in  their  work  and  in  making 
the  largest  quantity  of  responsive  material  available  in  the 
shortest  possible  time.  Top  management  support  for  the  concept  of 
public  access  to  agency  records  is  unfailing. 

Thank  you  for  extending  the  deadline  so  that  we  might  provide  a 
more  complete  and  accurate  response.  Questions  regarding  our 
response  may  be  addressed  to  me  at  (202)  690-7453. 


Rosario  Cirrincione 
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Answers  to  Questions  Posed  in  the  Attorney  General's  Letter  of 

May  16,  1996 

Question  1.  What  has  been  your  Agency's  experience  in  applying  the 
"foreseeable  harm"  standard  in  analyzing  whether  to  withhold 
information?  What  types  of  records  have  been  the  subject  of 
"discretionary  disclosures"  that  would  have  been  withheld  under  the 
1981  guidelines? 

Answer  1.  Several  operating  divisions  (OPDIVS) ,  notably  FDA  and 
the  Indian  Health  Service  (IHS) ,  report  that  they  have  essentially 
always  followed  a  "foreseeable  harm"  policy,  so  there  has  been 
little  change  for  them.  Other  OPDIVS,  such  as  the  Health  Care 
Financing  Administration  (HCFA) ,  CDC,  and  the  Office  of  the 
Secretary,  are  releasing  approximately  10%  more  records  than  they 
were  previously,  mostly  drafts  and  predecisional  analyses.  The 
Health  Resources  and  Services  Administration  (HRSA) ,  is  releasing 
"dramatically"  more  material,  especially  internally  prepared 
grantee  performance  evaluations  as  long  as  they  also  do  no 
commercial  harm. 


Question  2.  What  progress  has  been  made  in  reducing  FOIA  backlogs 
(include  backlog  statistics  for  12/31/93,  12/31/94,  and  12/31/95) 
and  what  plans  are  in  place  to  improve  backlog  reduction? 

Answer  2.  Smaller  OPDIVS  such  as  HRSA  and  the  Agency  for  Health 
Care  Policy  and  Research,  report  no  backlogs  at  all.  The  CDC  also 
reports  no  backlog  with  a  much  larger  workload.  The  IHS  had  a 
relatively  small  backlog  of  12  cases  from  1994  and  61  cases  from 
1995.  The  Office  of  the  Assistant  Secretary  for  Health  (formerly 
PHS)  reports  a  1995  backlog  of  26  initial  cases  and  59  appeals.  By 
increasing  its  FOIA  staff  by  60  %,  HCFA  reduced  its  backlog  from 
959  in  1993  to  601  in  1994  and  518  in  1995  (prior  to  the  furloughs, 
HCFA's  backlog  was  down  to  385)  .  The  Office  of  the  Secretary,  HHS, 
has  had  a  consistent  backlog  of  approximately  2  50-300  cases  for 
each  of  the  past  three  years,  with  some  growth  resulting  from 
"downsizing"  and  a  bit  more  from  the  furlough.  The  NIH  reports  a 
current  backlog  of  1496  cases  with  some  requests  dating  back  to 
1993.  The  component  with  the  largest  FOIA  annual  volume  in  the 
Government,  FDA,  reports  a  backlog  at  the  end  of  1993  of  2,316  of 
the  47,978  requests  received;  at  the  end  of  1994,  5,731  of  the 
50,037  received;  and  at  the  end  of  1995,  8,672  of  the  %0,606 
received  (most  of  FDA's  requests  are  for  highly  technical 
commercial  information) . 
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Question  3.  What  other  measures  has  your  agency  instituted  to 
implement  the  President's  commitment  to  the  Freedom  of  Information 
Act? 

Answer  3.  The  three  major  areas  receiving  greater  attention  as 
ways  to  implement  the  President's  commitment  to  the  Freedom  of 
Information  Act  are:  increased  staff  FOIA  training  at  all  levels  of 
the  organization;  a  vastly  enlarged  use  of  the  Internet  as  a  means 
of  disseminating  information,  thereby  reducing  the  need  for  the  use 
of  the  FOIA  as  the  mechanism  to  obtain  information  (FDA  and  HCFA 
efforts  in  this  area  are  particularly  noteworthy,  and  the  Office 
of  the  Inspector  General  is  planning  to  use  the  net  to  meet  its 
responsibility  to  publish  the  names  of  sanctioned  Medicare 
providers) ;  and  continual  reexamination  of  FOIA  policies  and 
procedure  to  increase  the  authority  of  lower  echelon  units  to 
release  materials  requested  under  the  FOIA. 

Question  4.   What  goals  has  your  agency  established  for  further 
improvements  in  its  administration  of  the  Freedom  of  Information 
Act  in  1996? 

Answer  4.  Only  the  Health  Care  Financing  Administration  reports 
plans  to  add  additional  FOIA  staff  and  further  upgrade  its 
processing  equipment.  All  components,  however,  (including  HCFA) 
plan  to  continue  to  rely  on  "more  of  the  above,"  i.e.  increased 
training,  greater  use  of  the  Internet,  and  reexamination  of  release 
authorities  to  make  them  more  efficient  and  better  able  to  serve 
the  public. 
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Department  of  Energy 

Washington,  DC  20585 
June    13,    1996 


Daniel  J.  Metcalfe 

Co-Director 

Office  of  Information  and  Privacy 

Department  of  Justice 

Flag  Building    Suite  570 

Washington,  DC  20530 

Dear  Mr  Metcalfe: 

I  am  pleased  to  provide  you  the  information  requested  by  Attorney  General  Janet  Reno 
concerning  actions  the  Department  of  Energy  has  initiated  since  President  Clinton  asked  Federal 
agencies  and  departments  to  renew  their  commitment  to  the  Freedom  of  Information  Act  (FOIA). 
In  accordance  with  the  President's  directive  and  guidance  issued  by  the  Attorney  General,  the 
Department  has  implemented  various  efforts  to  ensure  openness  in  government  and  to  reduce  the 
agency's  backlog  of  Freedom  of  Information  Act  requests.  The  information  provided  below 
addresses  the  questions  posed  in  the  Attorney  General's  memorandum  of  May  16,  1996. 

1 .  What  has  been  your  agency's  experience  in  applying  the  "foreseeable  harm"  standard  in 
analyzing  whether  to  withhold  information?  What  types  of  records  have  been  the  subject  of 
"discretionary  disclosures"  that  would  have  been  withheld  under  the  1981  guidelines? 

The  Department  has  made  more  information  available  to  the  public  since  the  "foreseeable 
harm"  standard  was  announced  by  the  Department  of  Justice.  In  particular,  more  pre- 
decisional  documents  such  as  drafts  and  documents  containing  recommendations  are  being 
released  once  an  agency  decision  has  been  made    Additionally,  more  information 
concerning  routine  administrative  matters  is  being  disclosed  as  a  discretionary  matter. 
Prior  to  the  "foreseeable  harm"  standard  these  records  would  have  been  withheld  from 
disclosure  pursuant  to  Exemption  2  and  Exemption  5  of  the  Freedom  of  Information  Act, 
5  U.SC.  552(b)(2)  and(b)(5). 

Although  the  Department  is  making  more  information  available  by  applying  the  standard, 
we  continue  to  protect  information  related  to  individuals'  privacy  interests  and  information 
that  may  be  a  part  of  or  related  to  an  open  law  enforcement  case. 

2.  What  progress  has  been  made  in  reducing  Freedom  of  Information  Act  backlogs  (include 
backlog  status  for  12/31/93,  12/31/94  and  12/31/95)  and  what  plans  are  in  place  to  improve 
backlog  reduction? 
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Although  backlog  reduction  efforts  have  been  initiated  department-wide,  Freedom  of 
Information  Act  activity  in  field  offices,  with  a  few  exceptions,  is  current.  However, 
in  1994,  the  Department  conducted  an  audit  of  the  Freedom  of  Information  Act  program 
at  Headquarters  and  determined  that  it  had  a  backlog  of  8 1 4  requests,  which  included 
requests  received  fi^om  1987  through  1994    To  reduce  the  backlog  the  Department 
initiated  an  effort  that  first  addressed  all  requests  received  prior  to  1990    With  the 
exception  of  8  cases  pending  at  other  agencies,  the  Department  has  completed  action  on 
all  requests  received  before  1990 

The  next  phase  of  our  efforts  to  reduce  the  backlog  have  concentrated  on  requests 
received  between  1990  and  1994,  with  special  emphasis  on  the  period  1990  through  1992. 
At  present,  there  are  154  pending  cases  for  this  period    Approximately  half  of  these 
requests  involve  documents  with  classified  information  that  is  subject  to  a  declassification 
review  or  documents  that  have  been  transmitted  to  other  agencies  for  review.    We  are 
working  to  eliminate  the  backlog  of  requests  for  this  period  by  October  1,  1996 

The  backlog  of  154  requests  includes  9  requests  from  1990;  17  requests  from  1991,  29 
requests  from  1992;  40  requests  from  1993;  and  59  requests  from  1994.  The  Department 
has  214  requests  fi'om  1995  and  229  requests  from  1996  pending  at  Headquarters. 

The  FOIA/Privacy  Act  Office  has  also  installed  a  new  automated  tracking  system  and 
created  Access  Teams  to  help  reduce  the  backlog    The  new  computerized  tracking  system 
which  automatically  assigns  a  number  to  each  request  and  generates  a  worksheet,  includes 
all  requests  received  at  Headquarters,  and  permits  the  agency  to  effectively  monitor  action 
on  each  request.  The  system  ensures  that  the  Department  can  determine  the  office  to 
which  the  request  has  been  assigned  and  the  status  of  the  processing  of  the  request.    The 
Access  Teams  are  composed  of  Freedom  of  Information  Act  analysts  who  assist  program 
offices  in  completing  action  on  outstanding  requests. 

3.  What  other  measures  has  your  agency  instituted  to  implement  the  President's  commitment  to 
the  Freedom  of  Information  Act? 

In  addition  to  the  new  tracking  system  and  the  Access  Teams,  the  FOIA/Privacy  Act 
Office  has  also  implemented  a  pilot  centralization  program  with  8  program  offices  at 
Headquarters.  Prior  to  the  pilot  effort,  the  FOIA/Privacy  Act  office  received  incoming 
requests  but  referred  them  to  the  appropriate  program  office  for  review  and  disposition. 
Under  the  pilot  program,  the  FOIA/Privacy  Act  staff  will  be  responsible  for  request 
processing,  including  reviewing  the  documents  requested,  consulting  with  the  appropriate 
offices  on  disclosure  determinations,  and  preparing  the  final  response  to  the  requester. 
We  believe  this  wiU  lead  to  greater  accountability  of  requests  and  more  efficient  and 
consistent  processing  of  those  requests.  Since  the  pilot  was  implemented  on  April  1, 
1996,  nineteen  centralized  requests  have  been  received.  Eleven  of  these  requests  have 
been  completed  and  the  average  processing  time  was  26  days.  See  Enclosure  1 . 
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The  FOIA/Privacy  Act  Office  has  also  installed  an  optical  imaging  system  to  electronically 
store  all  requests  received  after  January  1,  1996    Records  in  the  system  include  the  FOIA 
request,  the  responsive  documents,  and  correspondence  and  tracking  information 
generated  processing  the  request.    The  imaging  system  will  permit  the  Department  to 
respond  more  quickly  to  any  future  requests  for  documents  that  have  been  requested  and 
released  after  January  1,  1996. 

To  facilitate  the  interaction  between  the  public  and  agency  personnel  on  Freedom  of 
Information  Act  matters,  the  Department  has  published  a  FOIA  brochure  to  disseminate  to 
the  public  that  describes  the  FOIA  program  and  how  to  request  information  from  the 
agency,  conducted  a  conference  for  requesters  of  information;  and  is  revising  its 
regulations  that  implement  the  Freedom  of  Information  Act.  The  revised  regulations  will 
be  published  in  the  fall  of  this  year  and  will  be  more  user  friendly.  A  Freedom  of 
Information  Act  Users  Conference  was  held  in  April,  1996,  to  explain  the  Department's 
Freedom  of  Information  Act  program  to  frequent  requesters  of  agency  records,  to 
describe  the  Department's  other  programs,  and  to  hear  requesters'  concerns  and 
suggestions  to  improve  the  Department's  Freedom  of  Information  Act  processes    We  felt 
that  a  greater  understanding  by  requesters  of  our  activities  and  challenges  would  lead  to 
clearer,  more  focused  requests. 

The  Department  believes  that  making  more  information  available  will  also  reduce  the 
number  of  requests  received  because  the  public  has  access  to  the  information  it  seeks.  For 
this  reason,  the  Department  has  taken  other  measures  to  implement  the  President's 
commitment  to  the  Freedom  of  Information  Act  by  making  proactive  disclosures  of 
355,000  documents  through  the  Department's  Public  Reading  Rooms  in  1995,  and  making 
available  electronically  about  250,000  pages  of  human  radiation  documents  to  the  public 
on  the  Internet,  in  public  reading  rooms  and  a  central  repository  in  Nevada.    Moreover, 
the  Department  is  aggressively  reviewing  for  declassification  its  holdings  of  classified 
records.  In  Fiscal  Year  1994  and  Fiscal  Year  1995,  285,000  pages  and  337,000  pages 
respectively  were  declassified. 

To  make  information  easily  accessible  electronically,  the  Department  has  also  established 
"Opennet"  on  its  Home  Page,  which  provides  a  "one-stop  shop"  on  the  information 
highway  where  the  public  can  obtain  instant  information  about  the  Department's  programs. 
Opennet  brings  together  information  about  50  Department  home  pages  for  Headquarters, 
programs  and  field  sites. 

The  Department's  activities  to  improve  its  processing  of  Freedom  of  Information  Act 
requests  has  made  operations  more  efficient  and  more  responsive  to  the  public.  The 
Department  now  acknowledges  all  requests  within  two  days  of  receipt,  and  has  also 
reduced  the  processing  time  of  requests  by  250%  since  1992,  increased  the  number  of 
requests  granted  in  fiall  by  92%  since  1992,  and  in  1995  closed  more  requests  than  it 
received  (Closed  3,653  and  Received  3,345).  See  Enclosures  2,  3  and  4. 
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4.  What  goals  has  your  agency  established  for  further  improvements  in  its  administration  of  the 
Freedom  of  Information  Act  in  1996? 

To  improve  the  processing  of  all  requests  received  by  the  Department,  we  would  like  to 
expand  the  centralized  pilot  program  to  the  remainder  of  the  Headquarters  program 
ofBces  after  the  initial  pilot  has  been  evaluated.  In  addition,  our  current  initiative  targets 
the  completion  of  all  requests  received  prior  to  1995  by  October  1,  1996.  This  will 
eliminate  most  of  the  agency's  backlog  of  cases,  as  we  continue  to  improve  the  processing 
time  for  all  requests  receival.  In  Fiscal  Year  1997,  we  expect  to  complete  all  requests 
received  in  199S  and  1996  so  that  the  Department  is  current  on  all  requests  processing. 

I  am  proud  of  the  progress  that  the  Department  has  made  since  President  Clinton  made  his 
commitment  to  openness  and  challenged  agencies  to  become  more  responsive  to  the  public. 
Perhaps  no  single  event  better  exemplifies  the  Department's  commitment  to  openness  than 
Secretary  O'Leary's  December  7,  1993  press  conference,  in  which  she  unveilai  a  comprehensive 
plan  to  make  the  Department's  facilities  and  information  more  open  to  the  public.  This 
comprehensive  plan  became  known  as  the  "Openness  Initiative"  and  encompassed  efforts  to 
declassify  records,  reduce  FOIA  backlogs,  improve  information  access  procedures,  and  identify 
and  make  available  information  related  to  human  radiation  experimentation.  Secretary  O'Leaiy 
followed  up  her  initial  openness  conference  with  two  subsequent  press  conferences,  one  on  June 
27,  1994,  and  the  other  on  February  6,  1996,  where  she  announced  significant  declassification  and 
major  policy  initiatives  related  to  openness. 

The  E>epartment  of  Energy  will  continue  to  identify  ways  to  provide  more  information  to  the 
public  in  the  most  efficient  and  timely  manner  possible.  Secretary  O'Leary  remains  committed  to 
opening  government  to  the  American  people,  and  we  appreciate  the  opportunity  to  share  our 
accomplishments  with  you.  Please  contact  GayLa  Sessoms,  Director  of  the  Freedom  of  ^ 

Information  and  Privacy  Act  Office,  at  202-586-5995,  if  you  have  any  additional  questions.        '^ 

Sincerely, 


Archer  L.  Durham 

Assistant  Secretary  for 

Human  Resources  and  Administration 
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